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Council Agenda Report 
 
 
 

To:  Mayor Silverstein and Honorable Members of the City Council 
 
Prepared by:   Raneika Brooks, Senior Planner  
 
Reviewed by: Richard Mollica, Planning Director 
 
Approved by: Steve McClary, City Manager 
 
Date prepared:  January 4, 2023  Meeting date:  January 23, 2023 
 
Subject: Appeal No. 21-011 - Appeal of Planning Commission Resolution No. 

21-53 (23325 Malibu Colony Drive; Owner, Axel 23324, LLC; Appellant, 
Judith Israel)  

 
 

RECOMMENDED ACTION: Adopt Resolution No. 23-02 (Exhibit A), determining the 
project is categorically exempt from the California Environmental Quality Act (CEQA), 
denying Appeal No. 21-011 (Exhibit B) and approving Coastal Development Permit (CDP) 
No. 18-035 for the demolition of a one-story single-family residence and associated 
development, totaling 2,963 square feet, and construction of a new 5,146 square foot, two-
story single-family residence, swimming pool, decks, permeable driveway and other 
associated development, and replacement of the onsite wastewater treatment system 
(OWTS); including Variance (VAR) No. 19-062 to allow encroachment into the 100-foot 
buffer from an Environmentally Sensitive Habitat Area (ESHA) (Malibu Lagoon) and 
Demolition (DP) No. 18-010 for the demolition of the existing residence and associated 
development located in the Single-Family Medium Density (SF-M) zoning district within 
the Malibu Colony Overlay District at 23325 Malibu Colony Drive (Axel 23324, LLC). 
 
FISCAL IMPACT: There is no fiscal impact associated with the recommended action. 
 
WORK PLAN: This item is not included in the Adopted Work Plan for Fiscal Year 2022-
2023. Processing this application is part of normal staff operations. 
 
DISCUSSION: The matter is an appeal of the Planning Commission’s approval of CDP 
No. 18-035, VAR No. 19-062 and DP No. 18-010, an application for the demolition of an 
existing single-family residence and construction of a new two-story single-family 
residence, swimming pool, and associated development (Exhibit C – Planning 
Commission Resolution No. 21-53). 
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The subject property is a residentially developed lot in the Malibu Colony neighborhood. It 
is the last inland residential lot at the easternmost end of Malibu Colony Drive, as shown 
in Figure 1. The site is currently developed with a single-family residence, OWTS, a 
second unit, and a swimming pool. Sixty-nine percent of the lot is currently developed and 
impermeable, and if the project is approved, this would be reduced to 25 percent. The 
property is one of 14 developed properties that border the Malibu Lagoon ESHA to the 
north. Of these 14 developed properties, two are developed with one-story structures, nine 
are developed with structures with two or more stories, two are developed with tennis 
courts, and one is vacant.  
 

Figure 1 – Project Area Aerial (brown is ESHA boundary per LCP Map) 

                  Source:  City of Malibu GIS 2020 
 
The project is subject to the residential non-beachfront development standards contained 
in Local Coastal Program (LCP) Local Implementation Plan (LIP) Section 3.6 which are 
supplemented by additional development standards that are specific to the Malibu Colony 
Overlay District.  
 
The subject application was submitted to the Planning Department on August 28, 2018. 
On June 1, 2020, staff presented this project to the Planning Commission at a public 
hearing. After considering written reports, public testimony, and other information in the 
record, the Planning Commission adopted Resolution No. 20-18 approving the project 
(Exhibit D).  
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Staff met with and corresponded with Judith Israel, the appellant, several times before the 
Commission hearing to provide a review of the project plans and answer questions about 
view protection. The appellant expressed concerns about view blockage by the proposed 
project that has a height of 28 feet, 7 inches. These views are not protected by the Zoning 
Code because the non-beachfront residential development standards for the Malibu 
Colony Overlay District allow structure heights up to 24 feet for a flat roof and up to 30 feet 
for a pitched roof, by right, and without any discretion (such as a site plan review) or visual 
analysis of private view impacts. The appellant also spoke at the public hearing and 
primarily raised view concerns. 
 
On June 11, 2020, the appellant appealed the project to the City Council. On November 
9, 2020, staff presented the project and the following grounds for the appeal to the City 
Council1: 
 

1. Consistency with the City’s LCP: 
a. Increased ESHA illumination 
b. Noncompliance with the required ESHA development area 
c. Noncompliance with the maximum height allowed by the Scenic, Visual, and 

Hillside Resource Protection Ordinance 
d. Failure to utilize the appropriate sea-level rise scenario 
e. OWTS did not conform to the required setback 
f. Noncompliance with requirements for archaeological review 

 
2. Compliance with requirements for the project site’s special flood hazard area; 
 
3. Conceptual approval of the OWTS was inconsistent with the LCP and Malibu 

Municipal Code (MMC) requirements; and 
 
4. Conceptual approval of the OWTS was approved contrary to the City’s policy for 

the Civic Center Wastewater Prohibition Area Memorandum of Understanding 
(MOU) with the Los Angeles Regional Water Quality Control Board (RWQCB). 

 
The Council discussion focused on the project’s consistency with the MOU for the Civic 
Center Prohibition Area, the inclusion of the perimeter walls in the development area 
calculations, and the need for additional sea-level rise analysis for the 100-year economic 
life of the structure. The Council approved a motion to remand the project back to the 
Planning Commission after the following items had been addressed: 
 

1. Written documentation to be obtained from the RWQCB to demonstrate 
consistency with the MOU; 
  

 
1 The November 9, 2020 City Council Agenda Report and attachments, which includes the June 1, 2020 Planning 
Commission Agenda Report for this project, can be accessed at the following link: 
https://www.malibucity.org/AgendaCenter/ViewFile/Item/4585?fileID=17567 
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2. The development area was to be recalculated to include the perimeter walls; and 
 

3. Review the applicability of sea-level rise analysis to address the 100-year 
economic life of the development based on the project location. 
 

After the aforementioned items were addressed, ; this information was presented to the 
Planning Commission at the August 2, 2021 public hearing on the application and 
approved the project (Planning Commission Resolution No. 21-53 (Exhibit D)).  
 
After the Planning Commission hearing, Ms. Israel submitted an appeal of the Planning 
Commission’s decision to approve the project. The applicant subsequently submitted a 
response to the appeal, which is attached as Exhibit E.  
 
This agenda report provides an analysis of the appellant’s contentions against evidence 
provided to the Planning Commission. In addition, if new evidence has been provided after 
the Planning Commission hearing, staff provides an analysis if the information is 
consistent with the Planning Commission’s action.  

Project Description  

The proposed scope of work is as follows:  

a. Demolition of an existing 1,581-square-foot, one-story single-family residence, three 
detached accessory buildings, and associated development, totaling 2,963 square 
feet of building area; 

b. Construction of a new two-story, 28-foot, 2-inch high, 5,146-square-foot single-
family residence, including a 400-square-foot attached garage; 

c. New swimming pool and pool equipment; 
d. Exempt and non-exempt grading including: 

i. Exempt - 37 cubic yards of understructure grading 
ii. Non-exempt - 357 cubic yards 

e. New OWTS, with 3,000 gallons of storage in two tanks;  
f. New landscaping and hardscape, including a permeable driveway;  
g. Perimeter walls not to exceed six feet in height along the side property lines and a 

six-foot-high visually permeable auto gate in the front yard; 
h. VAR No. 19-062 for the reduction of the required 100-foot wetland buffer ESHA; 

and 
i. DP No. 19-003 for the demolition of the existing single-family residence and 

associated development. 

The project plans are included as Attachment 5 in Exhibit E. 

APPEAL TO THE CITY COUNCIL 
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The appellant contends that the Planning Commission’s findings are not supported by the 
evidence and that the decision is not supported by the findings.  
 
The appellant’s specific arguments regarding the findings are summarized below in italics 
using phrases taken from the appeal. The full text of the appeal document can be found 
in Exhibit B. Following the appellant’s stated appeal argument is a staff summary 
response.  
 
The Planning Commission agenda report, in which staff recommends approval of the 
project, is included as Exhibit F. The Planning Commission agenda report includes a 
complete overview of the surrounding area, project conformance with the LCP and MMC, 
and a discussion of all findings required to approve the application. The adopted Planning 
Commission Resolution No. 21-53 approving the project is included to this report as 
Exhibit D. 
 
APPEAL ITEM A: The Project’s Development Exceeds Twenty-Five Percent of the 
Lot Area 
 
Land Use Plan (LUP) Policies 3.10 and 3.12, and LIP Section 4.7.1 allow a 25 percent 
development area on parcels where all feasible building sites are in an ESHA or ESHA 
buffers to avoid a taking of private property.  
 
Considering Ms. Israel’s prior appeal, the City Council concluded that the project 
improperly omitted walls from the maximum allowable development area calculations. One 
of the clear specific instructions from the City Council, particularly from Councilmember 
Peak, was that the applicant include all structures in its allowable development area 
calculations, including all walls. Despite this explicit instruction, the project continues to 
fail to count all walls, coming up with unsupported exceptions to exclude portions of walls. 
Specifically, these excuses now include that the westerly wall is excluded because it is a 
shared wall. 
 
Staff Response 
 
As shown in Figure 1, Malibu Lagoon State Park abuts the Malibu Colony neighborhood 
and the subject property to the north and east. According to the LCP ESHA and Marine 
Resources Map, a wetland (Malibu Lagoon) is mapped immediately north and east of the 
subject parcel. In 2013, California State Parks completed a restoration project at the park 
that recontoured the lagoon and enhanced the habitat throughout the property. For this 
reason, the project conformance review assumed that the ESHA boundary coincides with 
the north and east property lines, which places the property entirely within the 100-foot 
ESHA buffer. It is not possible to develop the property without a variance to encroach into 
this buffer as a single-family residence is not a permitted use in the ESHA buffer. There is 
no evidence of ESHA on the project site itself. 
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The project’s location within the 100-foot wetland ESHA buffer from Malibu Lagoon means 
the project is subject to the ESHA development standards which limit the project’s 
development area2 to 25 percent of the parcel size. The parcel size is 12,500 square feet, 
resulting in a maximum development area of 3,126 square feet.  
 
The LIP’s definition of development area3 allows the exclusion of one 20-foot-wide access 
driveway, one hammerhead turnaround, as required by the Los Angeles County Fire 
Department, and graded slopes, if it is demonstrated to be infeasible from an engineering 
standpoint to include them within the development area. The appellant contends that site 
and property line walls and hardscape were improperly excluded from the project 
development area calculation. 
 
The purpose of the development area limit is to give a property owner reasonable use of 
land while minimizing impacts to ESHA. The project site plan is shown in Figure 2 below. 
The project proposes a development area of 3,076 square feet that is defined by the 
footprint of the residence. The entire remainder of the site consists of permeable ground 
with native plantings. The “hardscape” referenced by the applicant is not a paved patio, 
deck or other structure but consists of pavers placed on the permeable ground 
immediately adjacent to the structure which helps provide Fire Department required-
access around the site. Subterranean facilities such as septic tanks, drain fields, and water 
quality facilities, including the proposed biofiltration system, may be located in Zone A of 
the irrigated fuel modification (which extends to 30 feet from the proposed residence) 
because these structures do not adversely affect the purpose or function of the ESHA 
buffer which is to provide “distance and physical barriers from human intrusion.”4  
 
When this project was first approved by the Planning Commission, the new perimeter 
block walls had been excluded from the development area calculations because the City’s 
practice has been to exclude walls and fences from the development area calculations. 
Moreover, the new perimeter block walls proposed in the subject application are necessary 
to retain the grading that is required to minimize flooding as detailed in the wave uprush 
study and prevent runoff from the property intruding into the adjacent ESHA. According to 
the applicant’s consulting engineer, the fully developed property is relatively flat but has 
little to no positive drainage from the rear (adjacent to the ESHA) of the property to the 
front. The rear of the property has an elevation of approximately 10.92 feet to 11.36 feet 
adjacent to the existing pool deck. The elevation slightly rises to an elevation of 12 feet 

 
2 Pursuant to LIP Section 4.7.1, the allowable development area (as defined in Malibu LIP Chapter 2) on parcels 
where all feasible building sites are ESHA or ESHA buffer shall be 10,000 square feet or 25 percent of the parcel 
size, whichever is less. 
3 LIP Section 2 defines development area as the approved portion of a project site that is developed, including the 
building pad and all graded slopes, all structures, and parking areas. If it is demonstrated that it is not feasible from 
an engineering standpoint to include all graded slopes within the development area, then graded slopes may be 
excluded from the approved development area. The area of one access driveway or roadway not to exceed 20 feet 
wide, and one hammerhead safety turnaround, as required by the Los Angeles County Fire Department not located 
within the approved building pad shall be excluded from the total development area. 
4 Per LIP Section 4.6.1, ESHA buffers meant to serve as transitional habitat and provide distance and physical barriers 
to human intrusion. Buffers shall be of a sufficient size to ensure the biological integrity and preservation of the habitat 
they are designed to protect. 
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and lowers to 10.2 feet at the front of the property. The overall slope of the site is less than 
one percent. The additional fill is recommended for the site to comply with the current 
building code regulations, which requires a two percent slope across the site. Moreover, 
the coastal engineering analysis that addressed the potential for flooding concluded that 
the grade at the front of the property should be adjusted accordingly based on the fill 
proposed at the rear portion of the property. 
 
After the Council discussed the proposed project’s compliance with the maximum 
development area, specifically the new engineered walls that abut the ESHA, the Council 
determined these walls constituted development that should be included in the 
development area calculations.  
 
On May 20, 2021, the applicant submitted modified project plans that included updated 
ESHA development area calculations which, after including the surface area of the new 
perimeter walls, resulted in an additional 89 square feet of development area. The 
inclusion of the footprint of the new perimeter walls resulted in a development area that 
exceeded the maximum allowed by 39 square feet. Accordingly, as illustrated in Figure 2 
below, the footprint of the proposed residence was reduced by 39 square feet for the 
project to maintain its compliance with the maximum development area for new 
development within the ESHA buffer. 

 
Figure 2 – Updated Site Plan with Reduced Building Footprint 

 
Source: Kovac Design Studio 

 
In the current appeal, the appellant argues that in addition to the wall directly abutting the 
ESHA, the existing westerly wall should also be counted towards the development area 
limit. The existing westerly wall is owned, and was built, by the applicant’s neighbor in 
1972 and is partially located on the subject property within an easement. As reflected in 
the project plans, this wall is existing and is not part of the subject application. In addition, 

Portion of Building 
Footprint Removed 

(-39 s.f.) 

Maximum Allowed Development Area = 3,126 s.f. 
Previous Proposed Development Area = 3,076 
Proposed Development Area = 3,126 s.f. 

New perimeter 
walls included in 
development area 

calculations 

Existing shared 
wall w/n 
easement 

excluded from the 
development area 

calculations 
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it appears that the western wall was permitted by the neighbor in 1972. In order for the 
property owner to be able to demolish or modify this wall the owner would need to seek 
permission from the owner of the wall. At the previous Council hearing, the discussion of 
the project’s compliance with the maximum development area was focused on minimizing 
the redevelopment’s impact on ESHA and the proposed new development, which includes 
the placement of additional fill and installation of new engineered walls to retain the fill. 
The issue of including the westerly property line wall was discussed at the most recent 
Planning Commission; however, the Planning Commission approved the project without 
the inclusion of the westerly wall in the development area. Nevertheless, should the 
Council determine it appropriate to include the pre-existing wall in the development area 
calculations, the applicant would need to reduce the size of the proposed home. 
 
In summary, the project significantly reduces the current impermeable surface cover and 
lowers the development area from 69 percent to 25 percent. The project includes the use 
of a biofiltration system to treat stormwater runoff and reducing the vulnerability to flooding, 
whereas the existing development has no mechanism for treating stormwater runoff or 
protecting from flooding.  Moreover, the project, as proposed, is the most compact footprint 
in which to accomplish this. As detailed above, while the grading that ensures the proper 
drainage away from ESHA and protection of the structure from flood risk are excluded 
from the definition of development area, the new perimeter walls have been included in 
the development area calculations. Based on review of the project plans, the project, as 
proposed, does not exceed the 25 percent development area limitation. 
 
APPEAL ITEM B: The Project Failed to Provide Required Preliminary Approval from 
California Department of Fish and Wildlife 
 
LIP Section 4.4.1 requires that “[a]pplications for new development on sites containing or 
adjacent to a stream or wetland shall include evidence of preliminary approval from the 
California Department of Fish and Game.” Here, the project is adjacent to a wetland. 
However, the project did not provide the required preliminary approval. Adding a condition 
that allowed for the potential to override this clear LCP requirement is unacceptable. The 
City Council must request compliance with the LCP before any approvals. 
 
Staff Response 
 
Pursuant to LIP Section 4.4.1, preliminary approval from the California Department of Fish 
and Wildlife was provided for the proposed project and is included as Exhibit G. 
 
APPEAL ITEM C: The Project Does Not Conform to the Scenic, Visual, and Hillside 
Resource Protection Height Restriction 
 
Once again, the applicant did not seek site plan review for a structure over the 18-foot 
height restriction set by the Scenic, Visual, and Hillside Resource Protection Ordinance, 
which applies to the property. Nor did the applicant or City staff explain why the property 
is exempt from complying with all applicable development standards. 
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According to LIP Chapter 3 (the “Overlay Zone Regulations”), “[a]ll uses within the 
boundaries of an overlay zone shall comply with provisions of the overlay zone in addition 
to applicable standards in the underlying zone (unless otherwise specified), other 
provisions of this ordinance, and other provisions of law.” LIP Section 3.4. This is why the 
property, despite being within the Malibu Colony Overlay District needs to comply with the 
ESHA Overlay requirements and must also comply with the Scenic, Visual, and Hillside 
Resource Protection Ordinance. To find otherwise is a misreading of the LCP, 
exemplifying selective application of LCP provisions. 
 
Staff Response 
 
Although the proposed project is visible from a public viewing area, LUP Policy 6.4 clarifies 
that scenic areas do not include inland areas that are largely developed or built out, which 
is the case with the Malibu Colony Overlay District which is a largely built out beachfront 
neighborhood which specific design criteria. When viewed against the backdrop of the 
existing development pattern along Malibu Colony Drive, the proposed development does 
not obstruct public views of the ocean or mountains and therefore, the 18-foot limitation 
contained in the Scenic, Visual, and Hillside Resource Protection Ordinance LIIP Section 
6.5(B) does not apply to the proposed project.  
 
Although the development within the Malibu Colony Overlay District does not meet the 
definition of a scenic area, the project has been designed and conditioned to minimize 
potential visual impacts from scenic areas. The applicant proposes to construct a two-
story, 5,146 square foot residence with an attached garage and advanced OWTS on a 
0.29-acre parcel within a built out residential neighborhood. Similar to neighboring 
properties, the subject property is bounded by existing residential development to the west 
and south, Malibu Lagoon State Park to the north and Malibu Colony Drive to the 
immediate south. The property is not located along the beachfront and would not obstruct 
ocean views from any public viewing areas. The subject property as well as the Malibu 
Colony neighborhood, is visible from Malibu Lagoon State Park, public parkland that is 
situated adjacent to the rear (north) property line and to east (the beach), and Pacific Coast 
Highway (PCH) (at a distance) but it does not block views of those scenic areas.  
 
The appellant contends the project does not conform to the height standards of Chapter 6 
and that the project should be limited to 18 feet in height despite the LIP’s overlay criteria 
for the Malibu Colony neighborhood which allows for structure height’s up to 30 feet. 
However, the applicant provided a visual impact analysis to assess potential visual 
impacts of the proposed development on the identified public views (Attachment 8 of 
Exhibit E). This analysis demonstrates that the backdrop of the existing development along 
Malibu Colony Drive obscures any views of the Pacific Ocean from the public viewing 
areas.  
 
To further evaluate visual impacts of the proposed project on any scenic area, scenic road, 
or public viewing area, on February 21, 2020, and July 8, 2021, staff visited the site and 
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examined the potential impacts. Based on the site visit, existing development, project 
plans, and photographs taken during the site visit, it was determined that the proposed 
project would be visible from Malibu Lagoon State Beach and PCH, an LCP-designated 
scenic highway. However, the proposed development will be sited among existing 
development, and the development along the ocean side of Malibu Colony Drive already 
blocks views of the ocean.  
 
Nevertheless, the project has incorporated the applicable development standards 
provided in LIP Chapter 6 by siting the footprint of the proposed residence closer to Malibu 
Colony Drive, and away from the southern boundary of Malibu Lagoon State Park that 
abuts the site. This reduces the structure’s visibility from public viewing areas. The 
development also includes architectural articulation that breaks up the massing of the 
structure and will include the use of mechanical shades on the windows that will minimize 
the development’s interior illumination at night. The mechanical shades are controlled by 
a Lutron Homeworks system that automatically lower 30 minutes after sunset.  
 
A photometric light study for the proposed project, included as Exhibit I, graphically 
demonstrates that the exterior and interior lighting will not result in light migration beyond 
the property boundaries. Also, while the roof deck on top of the easterly portion of the first 
floor does contain a pool, since it is integrated into the flat roof of the structure, it does not 
have the same night lighting characteristics as a tennis court or sports field (“private 
recreational facilities”). 
 
Pursuant to the lighting restrictions outlined in LIP Section 4.6.2, 6.5(G) and MMC Chapter 
17.41 (Malibu Dark Sky Ordinance), exterior lighting must be minimized, restricted to low-
intensity features, shielded, and directed away from public viewing areas and must 
minimize light pollution of the night sky. The attached resolution includes the following 
conditions of approval related to lighting: 
 

• Exterior lighting must comply with the Dark Sky Ordinance and shall be 
minimized, shielded, or concealed and restricted to low-intensity features, so that 
no light source is directly visible from public view. Permitted lighting shall conform 
to the following standards: 

a.  Lighting for walkways shall be limited to fixtures that do not exceed two 
feet in height and are directed downward and limited to 850 lumens 
(equivalent to a 60-watt incandescent bulb); 

b.  Security lighting controlled by motion detectors may be attached to the 
residence provided it is directed downward and is limited to 850 lumens; 

c. Driveway lighting shall be limited to the minimum lighting necessary for 
safe vehicular use.  The lighting shall be limited to 850 lumens; 

d.  Lights at entrances as required by the Building Code shall be permitted 
provided that such lighting does not exceed 850 lumens; 

e.  Site perimeter lighting shall be prohibited; and 
f.   Outdoor decorative lighting for aesthetic purposes is prohibited. 
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• No permanently installed lighting shall blink, flash, or be of unusually high 
intensity or brightness. Lighting levels on any nearby property from artificial light 
sources on the subject property(ies) shall not produce an illumination level 
greater than one foot-candle.  

 
• Night lighting from exterior and interior sources shall be minimized. All exterior 

lighting shall be low intensity and shielded directed downward and inward so 
there is no offsite glare or lighting of natural habitat areas. High intensity lighting 
of the shore is prohibited. 

 
• Motion sensor lights shall be programmed to extinguish ten minutes after 

activation. 
 

• Three violations of the conditions by the same property owner will result in a 
requirement to permanently remove the outdoor light fixture(s) from the site. 

 
The project complies with LCP regulations governing the maximum height limit and Dark 
Sky Ordinance provisions which govern exterior lighting. In addition, the appellant also 
has provided no evidence of an adverse impact from the project or that the second story 
would obstruct any significant or protected view. 
 
As approved by the Planning Commission, the project is consistent with the Scenic, Visual, 
and Hillside Resource Protection Ordinance because the project is located in a fully 
developed and built out residential area and does not obstruct public scenic and visual 
qualities of coastal and mountain areas. Further,the project has incorporated design 
elements to reduce the massing and illumination of the residence and will be conditioned 
to comply with the Malibu Dark Sky Ordinance. The project will not cause adverse visual 
impact on public views. Moreover, the LCP excludes inland areas that area largely 
developed and built out from compliance with the scenic resource protection development 
standards, including the height limitation of 18 feet. 
 
APPEAL ITEM D: The Project Violates City LIP Section 10.4 Failing to Account for 
Proper Sea Level Rise Scenarios 
 
The City Council requested that the applicant provide and staff consider the 100-year 
analysis. The analysis is incomplete. Importantly, we highlight that this analysis does not 
require that the project design for such an event, but it is necessary to fully analyze the 
options and support the finding that the project is sited at the most landward feasible 
location. The lack of analysis highlights the gap in evidence needed to support the required 
findings. As before, the City Council must require that the applicant provide the requested 
100-year analysis across the project.  
 
Staff Response 
 

11 of 709



 
Page 12 of 19 

  Agenda Item # 4.A. 

LIP Chapter 10 (Shoreline and Bluff Development Chapter) governs those coastal 
development permit applications that include development on a parcel located along a 
beach, bluff or shoreline.  Here the site is located on the landward side of Malibu Colony 
Drive with a row of beachfront homes in front of it. LIP Section 10.4(B) requires 
development located on a beach, bluff or shoreline to be analyzed for a projected 100-
year economic life of the structure. Moreover, LIP Chapter 9 (Hazards) requires analysis 
of potential impacts to hazards to identify project conditions to minimize risks to life and 
property. LIP Section 9.4(H) requires residential structures be analyzed for a projected 
100-year economic life when the property is located in Federal Emergency Management 
Agency (FEMA) Flood Zones A, AE, or AH.  
 
Although the project site is not on the beach, bluff, or within FEMA Flood Zones A, AE, or 
AH, out of an abundance of caution the project was designed and reviewed in accordance 
with the standards of LIP Chapters 9 and 10.  
 
The original coastal engineering report and supplemental reports submitted in response 
to AP No. 20-006, analyzed the potential for different inundation hazards using projected 
sea-level rise scenarios based on the California Coastal Commission Sea Level Rise 
Policy Guidance5 (November 2018). As summarized in the updated City Coastal Engineer 
Review Comment Letter, dated June 20, 2022 (Exhibit H), which is also illustrated in 
Figure 3 below, the inundation hazards analyzed for this project included: 
 

1. 100-year economic life of the proposed development using the low-risk aversion 
scenario assessed the potential impact from wave uprush from the south of the site. 
The 100-year economic life of the development is the standard of review used for 
potential impacts of typical wave action for beachfront development. The low-risk 
aversion was determined appropriate because the site is not on the beach or a 
coastal bluff and is buffered from the ocean by an existing shoreline protection 
device, existing beachfront development, and the existing 40-foot-wide Malibu 
Colony Drive. This analysis concluded that potential wave uprush would reach the 
proposed garage. As demonstrated in Figure 3 below, the proposed septic 
treatment tanks are located under the driveway within the wave uprush zone with 
the dispersal field located north of the proposed residence outside of the wave 
uprush zone. The new OWTS will include the use of sealed tanks to prevent the 
infiltration of any uprush waters. The underground tanks will also include flood-
proofing and anchoring measures. These design features minimize the risk of wave 
run-up and flooding based on the sea level rise analysis. 
  

2. An analysis of potential flooding from Malibu Creek was conducted. This analysis 
determined that flooding is unlikely because the topography surrounding the site 

 
5 The California Coastal Commission Sea Level Rise Policy Guidance provides an overview of the best available 
science on sea level rise for California and recommended methodology for addressing sea level rise in Coastal 
Commission planning and regulatory actions. The document is not specific to a particular geographic location or 
development intensity, so the content is a menu of options to use only if relevant, rather than a checklist of required 
actions. The policy has not yet been adopted as a legal standard. 
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would impede the flow of water to the 14-foot-high elevation necessary to result in 
flooding at the site. 
 

3. 75-year economic life of the proposed development using the medium-high risk 
aversion assessed the potential impact of wave uprush from the southeast direction 
which according to the City Coastal Engineer, is an uncommon direction of wave 
action. After the Council hearing, the City Coastal Engineer Reviewer further 
assessed the applicability of the 100-year economic life of the development 
considering wave action from the southeast direction. Given LIP Section 10.4, and 
that the project site is not located on the beach or a coastal bluff, the City’s Coastal 
Engineer recommended that a 75-year economic life and not a 100-year life of the 
development be used. Moreover, wave action from the southeast rarely travels that 
direction, and waves would have to cross Malibu Creek before reaching the project 
site. The medium-high-risk aversion was used for this analysis to conservatively 
account for the site’s exposure to hazards from its location at the end of a sand spit 
and there are less obstructions between the development and the ocean to the east. 
This analysis concluded that eight inches of water depth at the east property line is 
well within the depths that can be mitigated as proposed. To ensure the protection 
of the development under the conservative projected sea-level rise scenario of 6.15 
feet, a condition has been included in the attached resolution to require the 
incorporation of flood gates at any openings in the perimeter walls on the site that 
can be closed in the event of extreme hazard conditions in the future. 

 
Figure 3 – Analyzed Sea-Level Rise Scenarios 

Source:  Kovac Design Studio – Propose Site Plan January 2020 
 

Scenario No. 1 

 

Projected Wave Uprush Limit  
Year 2100 

Proposed OWTS Tanks 

Proposed 
Dispersal Field 
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As stated earlier, when the Council remanded the project back to the Planning 
Commission, a review of the applicability of additional sea-level rise analysis to address 
the 100-year economic life of the development was discussed; however, the action taken 
by the Council did not clearly state that applicant must provide a 100-year sea level rise 
study. Accordingly, prior to the most recent Planning Commission hearing, the City’s 
Coastal Engineer Reviewers revisited the LCP requirements for coastal engineering 
analysis and confirmed there is no justification for requiring this site to be analyzed for a 
100-year economic life of the structure because this analysis determines the design 
elements to consider for abating risks for beachfront or bluff development both of which 
do not apply to this project. Moreover, the coastal engineering analysis deemed 
acceptable by the City Coastal Engineer Reviewer for this project, included very 
conservative assumptions including the assumption that the beach is unprotected by the 
existing shoreline protection device, existing residential development, and 40-foot-wide 
road. The analysis also included conservative assumptions of atypical wave action from 
the southeast and that none of the volume of water potentially traveling toward the site 
would be loss to wave backwash or that none of the water would flow toward Malibu Creek 
or Malibu Lagoon.  
 
This information was presented to the Planning Commission, and it was determined that 
the project applicant has properly analyzed wave uprush and sea level rise flooding 
hazards and that using the 75-year economic life of the structure was appropriate. The 
design elevates the development above the hazard to the maximum extent practicable 
and has been conditioned to incorporate flood gates to further avoid the hazard and 
minimize potential impacts. The proposed project, as designed and conditioned, is the 
most landward feasible and the most protective of ESHA given wave uprush, sea level 
rise and erosion hazards and complies with LIP Chapter 10. The appellant has not 
provided evidence that the project does not comply with the LCP. 
 
APPEAL ITEM E: The Project Increases Illumination in ESHA and ESHA Buffer 
 
The Project will increase lighting and introduce lighting at a higher elevation, including 
lighting around the property’s proposed swimming pool. The Project fails to conform to LIP 
Section 4.6.2 and will install lighting in ESHA buffer, resulting in adverse biological and 
scenic impacts. Notably, the second-story addition also adds mass in an area currently 
open to those visiting and walking the public trail that wraps around the Project potentially 
blocking existing public views for those walking the trail and not able to or choosing not to 
continue down the path. Again, a reconfigured or smaller footprint will provide necessary 
environmental advantages and could potentially conform to applicable laws. 
 
Staff Response 
 
The subject site is one of 14 properties that border the Malibu Lagoon ESHA to the north. 
The applicant’s lighting, as proposed and conditioned, is consistent with the night lighting 
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restrictions in the LCP and the MMC. As discussed previously, even though the City’s 
lighting standards do not address indoor lighting, the proposed residence will include the 
use of mechanical shades on the windows that will minimize any interior illumination at 
night. The exterior lighting will be recessed and directed downward. 
 
A photometric light study for the proposed project, included as Exhibit I, graphically 
demonstrates that the exterior and interior lighting will not result in light migration beyond 
the property boundaries or any illumination of ESHA. Also, while the roof deck on top of 
the easterly portion of the first floor does contain a pool, since it is integrated into the flat 
roof of the structure and has no pole lighting and, as shown in the photometric study, does 
not illuminate ESHA. 
 
Pursuant to the lighting restrictions outlined in LIP Section 4.6.2, 6.5(G) and MMC Chapter 
17.41 (Malibu Dark Sky Ordinance), exterior lighting must be minimized, restricted to low-
intensity features, shielded, and directed away from ESHA and public viewing areas and 
must minimize light pollution of the night sky. The attached resolution includes the 
following conditions of approval related to lighting: 
 

• Exterior lighting must comply with the Dark Sky Ordinance and shall be 
minimized, shielded, or concealed and restricted to low-intensity features, so that 
no light source is directly visible from public view.  Permitted lighting shall 
conform to the following standards: 

a.  Lighting for walkways shall be limited to fixtures that do not exceed two 
feet in height and are directed downward and limited to 850 lumens 
(equivalent to a 60-watt incandescent bulb); 

b.  Security lighting controlled by motion detectors may be attached to the 
residence provided it is directed downward and is limited to 850 lumens; 

c. Driveway lighting shall be limited to the minimum lighting necessary for 
safe vehicular use.  The lighting shall be limited to 850 lumens; 

d.  Lights at entrances as required by the Building Code shall be permitted 
provided that such lighting does not exceed 850 lumens; 

e.  Site perimeter lighting shall be prohibited; and 
f.   Outdoor decorative lighting for aesthetic purposes is prohibited. 

 
• No permanently installed lighting shall blink, flash, or be of unusually high 

intensity or brightness.  Lighting levels on any nearby property from artificial light 
sources on the subject property(ies) shall not produce an illumination level 
greater than one foot-candle.  

 
• Night lighting from exterior and interior sources shall be minimized. All exterior 

lighting shall be low intensity and shielded directed downward and inward so 
there is no offsite glare or lighting of natural habitat areas. High intensity lighting 
of the shore is prohibited. 
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• Motion sensor lights shall be programmed to extinguish ten minutes after 
activation. 

 
• Three violations of the conditions by the same property owner will result in a 

requirement to permanently remove the outdoor light fixture(s) from the site. 
 
The project, as proposed and conditioned, does not violate LCP lighting standards found 
in LIP Chapter 4 (ESHA), LIP Chapter 6 (Scenic and Visual Resources), or MMC Chapter 
17.41 (Malibu Dark Sky Ordinance). Furthermore, no evidence of illumination of ESHA, or 
an adverse biological or scenic impact has been provided, and any such impacts would 
be prevented by the standard project conditions included in the resolution that prohibit 
perimeter lighting and require all lighting to be down shielded. 
 
The appeal contends that complying with the Malibu Colony Overlay District standards 
pertaining to height are not sufficient to demonstrate that a one-story alternative is not 
required and that the project complies with the ESHA development standards. One-story 
and smaller alternatives to the proposed project were discussed in the Commission 
agenda report. As discussed above, the project complies with ESHA development 
standards due to the lighting design which avoids light trespass into ESHA and other 
properties (as demonstrated in the photometric study), is shielded and aimed downwards 
and is restricted by conditions of approval. In addition, the project is located in area 
generally developed with multi-story structures. Given these considerations and the 
evidence provided in the photometric report, there would be no environmental benefit to a 
reduction in the height or size of the residence. Finally, restricting the proposed project to 
one story with no evidence of a substantial adverse impact would not be consistent with 
the multi-story development enjoyed by nine other properties on the north side of Malibu 
Colony Drive that are similarly situated in terms of zoning and proximity to the lagoon. 
 
APPEAL ITEM F: Cultural Resources 
 
As written, Condition No. 13 only requires that a qualified archeologist be present at the 
Property to observe excavations and earthmoving activities until the upper two feet of soil 
have been removed, graded, or grubbed. However, as pointed out by Commissioner Hill, 
two feet is wholly inadequate. Pursuant to LUP Policy 5.64, new development should 
include on-site monitoring of all grading, excavation and site preparation that involve 
earthmoving operations by a qualified archeologist and appropriate Native American 
consultant. Limiting monitoring to two feet evades the intended purpose of the policy. 
 
Staff Response 
 
LIP Chapter 11 requires certain procedures to be followed to determine potential impacts 
on archaeological resources. LUP Policy 5.64 states that new development on sites 
identified as archaeologically sensitive shall include on-site monitoring of all grading, 
excavation and site preparation that involve earth moving operations. However, according 
to the City’s Cultural Resources Map, the project site has a very low potential to contain 
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archaeological resources. The project site is located adjacent to an area that is subject to 
wave action and archaeological resources can erode or be displaced. Additionally, the 
proposed development is within an already disturbed and graded development pad. 
Therefore, staff has determined that no further archaeological study is required at this 
time.  
 
Standard conditions of approval are included in the resolution requiring that should cultural 
resources be encountered during ground-disturbing activities, work shall immediately 
cease and a qualified archaeologist must provide an evaluation of the nature and 
significance of the resources, and work shall not resume until the Planning Director can 
review this information.  The resolution also includes a protocol requiring that if a human 
bone is discovered during geologic testing or construction, work shall cease and the 
procedures described in Section 7050.5 of the California Health and Safety Code must be 
followed. 
 
In addition, during the Planning Commission’s deliberation on this project, concerns were 
raised about the potential for impacts to cultural resources and, in an abundance of 
caution, the following conditions of approval were added by the Planning Commission: 
 

13. A qualified archaeologist shall be present onsite to observe grading, 
mechanical excavations and earth moving activities until the upper two feet 
of soil have been removed, graded or grubbed. Should the presence of 
important archaeological cultural resources be found, a Phase II Evaluation 
and Phase III Mitigation Program shall be conducted by a qualified 
archaeologist in consultation with a qualified Chumash cultural resource 
monitor. The Planning Director shall review and approve all design/work plans 
for Phase III Mitigation Programs and reports which detail the evaluative 
techniques and results. 

 
14. A final report shall be prepared by the monitoring archaeologist and submitted 

to the Planning Department prior to the issuance of a certificate of occupancy. 
 

The project has been properly reviewed for potential cultural resources impacts and 
conditioned to avoid any adverse impact, and the appellant has presented no evidence 
that such impacts are likely or reasonably foreseeable. 
 
APPEAL ITEM G: Drainage Concerns to Malibu Colony Road 
 
Before and at the Planning Commission hearing, issues were raised regarding flooding 
concerns to Malibu Colony Road. These concerns were not adequately addressed. The 
Project proposes to add fill to raise portions of the Property, leading to water flow draining 
south toward Malibu Colony Road. Malibu Colony Road experiences flooding issues, 
which the proposed plan could exacerbate. Further analysis and discussion should be had 
to inform potentially affected members of the community properly. 
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Staff Response 
 
The City conducted all required flood hazard review pursuant to LIP Chapter 9 (Hazards) 
and made findings supported by substantial evidence. The project was reviewed by the 
City Coastal Engineer Reviewer, City geotechnical reviewers, and City Public Works 
Department to assess and minimize risks from flooding hazards, as documented in each 
department’s review sheet (included as Attachment 7 to Exhibit F, the Commission 
Agenda Report). The appellant failed to identify specific concerns, nor was evidence 
provided demonstrating and exacerbation of drainage or flooding impacts on Malibu 
Colony Drive. Moreover, the proposed project, as designed and conditioned, will add 44 
percent more permeable surface to the project site which will decrease the volume of 
runoff from the property toward the street. The findings and conditions of approval are also 
memorialized in the adopted Commission resolution. These findings and conditions of 
approval are also included in the attached resolution.   
 
ENVIRONMENTAL REVIEW: Pursuant to the authority and criteria contained in CEQA, 
the Planning Commission has analyzed the proposed project. The Planning Commission 
has found that this project is listed among the classes of projects that have been 
determined not to have a significant adverse effect on the environment and categorically 
exempt from the provisions of CEQA according to CEQA Guidelines Sections 15301(l) – 
Existing Facilities and 15303(a) and (e) – New Construction. The Planning Commission 
has further determined that none of the six exceptions to the use of a categorical 
exemption applies to this project (CEQA Guidelines Section 15300.2). 
 
PUBLIC CORRESPONDENCE: Correspondence received as part of the previous 
Planning Commission hearings on June 1, 2020 and August 2, 2021 as well as the 
correspondence received for the City Council hearings on October 12, 2020 and 
November 9, 2020 are included as Attachment 10 of Exhibit F. The correspondence 
received after the publication of the August 2, 2021 Planning Commission staff report is 
included as Exhibit J.  
 
PUBLIC NOTICE: On December 29, 2022, a Notice of City Council Public Hearing was 
published in a newspaper of general circulation within the City and a public notice was 
mailed to the owners and occupants of all properties within a radius of 500 feet of the 
subject property (Exhibit K).  
 
SUMMARY: Based on the record as a whole, including but not limited to all written and 
oral testimony offered in connection with this matter, staff recommends that the City 
Council adopt Resolution No. 23-XX, denying the appeal and approving CDP No. 18-035 
VAR No. 19-062, and DP No. 19-003.  
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EXHIBITS: 
 

A. Resolution No. 23-02 
B. Appeal No. 21-011 
C. Planning Commission Resolution No. 21-53 
D. Planning Commission Resolution No. 20-18 
E. Applicant’s Response to Appeal No. 21-011 
F. August 2, 2021 Planning Commission Agenda Report  

1. Draft Planning Commission Resolution No. 21-53 
2. Planning Commission Resolution No. 20-18 
3. Concurrence from Regional Water Quality Control Board (RWQCB) 
4. City Coastal Engineering Memo, dated February 17, 2021 
5. Project Plans 
6. Updated Story Pole Plan and Certification 
7. Department Review Sheets 
8. Visual Impact Analysis 
9. Photometric Study 
10. Public Correspondence 
11. Radius Map 
12. Public Hearing Notice  

G. Preliminary Approval from the California Department of Fish and Wildlife 
H. Updated City Coastal Engineer Review dated June 20, 2022 
I. Photometric Study 
J. Correspondence 
K. Public Hearing Notice 
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EXHIBIT A 
 

RESOLUTION NO. 23-02 
 

A RESOLUTION OF THE CITY COUNCIL OF THE CITY OF MALIBU, 
DETERMINING THE PROJECT IS CATEGORICALLY EXEMPT FROM THE 
CALIFORNIA ENVIRONMENTAL QUALITY ACT, DENYING APPEAL NO. 
21-011 AND APPROVING COASTAL DEVELOPMENT PERMIT NO. 18-035 
FOR THE DEMOLITION OF A ONE-STORY SINGLE-FAMILY RESIDENCE 
AND ASSOCIATED DEVELOPMENT, TOTALING 2,963 SQUARE FEET, 
AND CONSTRUCTION OF A NEW 5,146 SQUARE FOOT, TWO-STORY 
SINGLE-FAMILY RESIDENCE, SWIMMING POOL, DECKS, PERMEABLE 
DRIVEWAY, AND OTHER ASSOCIATED DEVELOPMENT, AND 
REPLACEMENT OF THE ONSITE WASTEWATER TREATMENT SYSTEM; 
INCLUDING VARIANCE NO. 19-062 TO ALLOW ENCROACHMENT INTO 
THE 100-FOOT BUFFER FROM AN ENVIRONMENTALLY SENSITIVE 
HABITAT AREA (MALIBU LAGOON) AND DEMOLITION PERMIT NO. 18-
010 FOR THE DEMOLITION OF THE EXISTING RESIDENCE AND 
ASSOCIATED DEVELOPMENT LOCATED IN THE SINGLE-FAMILY 
MEDIUM DENSITY ZONING DISTRICT WITHIN THE MALIBU COLONY 
OVERLAY DISTRICT AT 23325 MALIBU COLONY DRIVE (AXEL 23349, 
LLC)  
 

The City Council of the City of Malibu does hereby find, order and resolve as follows: 
 
SECTION 1. Recitals.  
 

A. On August 28, 2018, an application for Coastal Development Permit (CDP) No. 
18-035 and associated requests were submitted to the Planning Department by applicant, Marny 
Randall, on behalf of property owner, Axel 23324, LLC. The application was routed to the City 
Biologist, City Environmental Health Administrator, City Coastal Engineer Reviewer, City Public 
Works Department, City geotechnical staff, Los Angeles County Waterworks District No. 29 
(WD29), and the Los Angeles County Fire Department (LACFD) for review.  

  
B. On October 25, 2018, Planning Department staff conducted a site visit to document 

site conditions, the property and the surrounding area.   
 
C. On January 7, 2020, a Notice of Coastal Development Permit Application was 

posted on the property. 
 
D. In February 2020, the applicant installed story poles to demonstrate the design of 

the project. 
 
E. On February 12, 2020, the application was deemed complete for processing.   
 
F. On February 20, 2020, a Notice of Planning Commission Public Hearing was 

published in a newspaper of general circulation within the City of Malibu and was mailed to all 
property owners and occupants within a 500-foot radius of the subject property.   
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______________________ 
 

G. On March 12, 2020, the Regular Planning Commission meeting of March 16, 2020, 
was adjourned to April 6, 2020 due to the COVID-19 pandemic. 

 
H. On April 6, 2020, the Planning Commission continued to the item to a date 

uncertain due to the COVID-19 pandemic.  
 
I. On April 9, 2020, a Notice of Planning Commission Public Hearing was published 

in a newspaper of general circulation within the City of Malibu and was mailed to all property 
owners and occupants within a 500-foot radius of the subject property.   

 
J. On May 4, 2020, the Planning Commission continued the item to the June 1, 2020 

Regular Planning Commission meeting. 
 
K. On June 1, 2020, the Planning Commission held a duly noticed public hearing on 

the subject application, reviewed and considered the staff report, reviewed and considered written 
reports, public testimony, and other information in the record, and adopted Planning Commission 
Resolution No. 20-18 approving the project entitlements. 
 

L. On June 11, 2020, the neighbor to the west, Judith Israel, filed an appeal of the 
Planning Commission’s action. 

 
M. On September 17, 2020, a Notice of City Council Public Hearing was published in 

a newspaper of general circulation within the City of Malibu and was mailed to all property owners 
and occupants within a radius of 500 feet from the subject property and all interested parties. 

 
N. On October 12, 2020, the City Council, upon approval of the agenda, continued the 

item to the November 9, 2020 Regular City Council meeting.  
 
O. On November 9, 2020, the City Council held a duly noticed public hearing on the 

subject appeal, reviewed and considered the agenda report, reviewed and considered written 
reports including the agenda report for the June 1, 2020, Planning Commission Meeting, public 
testimony, and other information in the record.  During its deliberations, the Council discussed the 
project’s consistency with the Memorandum of Understanding (MOU) for the Civic Center 
Prohibition Area, the inclusion of the perimeter walls in the development area calculations, and 
the need to review the applicability of sea-level rise analysis to address the 100-year economic life 
of the development based on the project location. The Council unanimously approved a motion to 
remand the project back to the Planning Commission after the aforementioned items have been 
addressed. 

 
P. On February 26, 2021, the staff received a response from the Regional Water 

Quality Control Board (RWQCB), where they concurred with staff’s determination that the project 
did not increase wastewater flow. 

 
Q. In May 2021, the applicant submitted modified project plans that included updated 

Environmentally Sensitive Habitat Area (ESHA development area calculations that included the 
surface area of the new perimeter walls. 
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R. On February 17, 2021, the City’s Coastal Engineer Reviewers, Michael B. Phipps, 
PG, CEG and Lauren J. Doyel, PE, GE, issued a memo that provided commentary and concurrence 
with additional data provided by the coastal engineering consultant, David C. Weiss (DCWSE) 
and the property owner’s former legal counsel, Steven Kauffman, that addressed a series of issues 
that were discussed during the City Council appeal hearing, including councilmembers’ concerns 
about sea-level rise over the expected 100-year economic life of the proposed structure.  

 
S. On July 1, 2021, story poles were re-installed onsite. Staff visited the site and photo-

documented the poles. 
 
T. On July 8, 2021, a Notice of Planning Commission Public Hearing was published 

in a newspaper of general circulation within the City of Malibu and was mailed to all property 
owners and occupants within a 500-foot radius of the subject property.   

 
U. On August 2, 2021, the Planning Commission held a duly noticed public hearing 

on the subject application, reviewed and considered the staff report, reviewed and considered 
written reports, public testimony, and other information in the record and adopted Planning 
Commission Resolution No. 21-53 approving the project entitlements.  

 
V. On August 12, 2021, the neighbor to the west, Judith Israel, filed an appeal of the 

Planning Commission’s action. 
 
W. On September 29, 2022, a Notice of City Council Public Hearing was published in 

a newspaper of general circulation within the City of Malibu and was mailed to all property owners 
and occupants within a radius of 500 feet from the subject property and all interested parties. 

 
X. On October 24, 2022, the City Council, upon approval of the agenda, continued the 

item to the November 14, 2022 Regular City Council meeting.  
 
Y. On November 14, 2022, the City Council, upon approval of the agenda, continued 

the item to the November 28, 2022 Regular City Council meeting.  
 
Z. On November 28, 2022, the hearing for this item was canceled.  
 
AA. On December 29, 2022, a Notice of City Council Public Hearing was published in 

a newspaper of general circulation within the City of Malibu and was mailed to all property owners 
and occupants within a radius of 500 feet from the subject property and all interested parties. 

 
BB. On January 23, 2023, the City Council held a duly noticed public hearing on the 

subject appeal, reviewed and considered the agenda report, reviewed and considered written 
reports including the agenda report for the August 2, 2021, Planning Commission Meeting, public 
testimony, and other information in the record. 
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SECTION 2. Appeal of Action. 
 
The appeal filed by the appellant contends that the findings for approval of the project are not 
supported by the evidence, or the decision is not supported by the findings. Specifically, the 
appellant contends that the proposed project is not consistent with the City’s Local Coastal 
Program (LCP) and that the project exacerbates drainage concerns along Malibu Colony Drive.  
 
SECTION 3. Findings for Denying the Appeal. 

 
Based on evidence contained within the record, including the content of the Council Agenda 
Report and Planning Commission Agenda Report, as well as the testimony and materials 
considered by the Planning Commission and the City Council, the City Council hereby makes the 
following findings of fact, denies the appeals, and approves the project.  
 

A. The project complies with LCP Local Implementation Plan (LIP) Section 4.7.1 
pertaining to the allowable development area of no more than 25 percent of the parcel size, which 
is the development standard that implements LCP Land Use Plan (LUP) Policy 3.10. Development 
area is defined as the approved portion of a project site that is developed, including the building 
pad and all graded slopes, all structures, and parking areas. If it is demonstrated that it is not 
feasible from an engineering standpoint to include all graded slopes within the development area, 
then graded slopes may be excluded from the approved development area. The area of one access 
driveway or roadway not to exceed twenty feet wide, and one hammerhead safety turnaround, as 
required by the Los Angeles County Fire Department not located within the approved building pad 
shall be excluded from the total development area. 

 
The overall slope of the site is less than one percent. The additional fill is recommended 

for the site to comply with the current building code, which requires a two percent slope. Moreover, 
the project site is located within the wave uprush zone and is required to elevate the grade by one 
foot to minimize potential flood damage and to ensure proper drainage away from the ESHA at 
the rear of the property to the front of the property. As a result, it is not feasible from an engineering 
standpoint to include all of the graded slopes in the development area so these slopes have been 
excluded from the approved development area. The existing westerly wall is owned, and was built, 
by the applicant’s neighbor in 1972 and is partially located on the subject property within an 
easement. As reflected in the project plans, this wall is existing to remain and not included in the 
scope of new development in the subject application. The existing westerly wall is not counted in 
the project’s development area because it would improperly impose restrictions on the proposed 
development that are outside of the control of the applicant. The parcel size is 12,500 square feet, 
resulting in a maximum development are of 3,176 square feet, which this project complies with. 

 
B. Pursuant to LIP Section 4.4.1, preliminary approval from the California Department 

of Fish and Wildlife was provided for the proposed project  
  
C. The City Council finds that the project as designed and conditioned complies with the 

scenic and visual resource protection standards of LIP Chapter 6. The project is located within the 
built-out Malibu Colony neighborhood and is subject to the Malibu Colony Overlay District (LIP 
Section 3.4.1(E)). Although the proposed project is visible from public viewing areas, LUP Policy 

23 of 709



Resolution No 23-02 
Page 5 of 29 

______________________ 
 
6.4 clarifies that scenic areas do not include inland areas that are largely developed or built out, 
which is the case with the Malibu Colony Overlay District. This district prescribes special 
development standards for the neighborhood, including allowing a height limit up to 30 feet with 
a pitched roof and up to three stories for non-beachfront lots such as the subject property, and 
specifically notes that the requirement for a site plan review does not apply. The intent within this 
district, for which the California Coastal Commission certified the development standards, is to 
allow heights above 18 feet without evaluation pursuant to the site plan review findings. The 
purpose and intent of the Scenic, Visual, and Hillside Resource Protection Ordinance is to enhance 
and protect the scenic and visual qualities of coastal and mountain areas within the City of Malibu. 
The residential development within the Malibu Colony Overlay District is fully built out and, and 
when viewed against the backdrop of the existing development pattern, the proposed development 
does not obstruct public views of the ocean or mountains. Accordingly, the 18-foot-high maximum 
required in the development design criteria of the Scenic, Visual, and Hillside Resource Protection 
Ordinance does not apply to the proposed project. Although the development within the Malibu 
Colony Overlay District does not meet the definition of a scenic area, the project has been designed 
and conditioned to minimize potential visual impacts from scenic areas. The development includes 
architectural articulation that breaks up the massing of the structure and will include the use of 
mechanical shades on the windows that will minimize the development’s interior illumination at 
night. Pursuant to the lighting restrictions outlined in LIP Sections 4.6.2 and 6.5(G) and Malibu 
Municipal (MMC) Chapter 17.41 (Malibu Dark Sky Ordinance), exterior lighting must be 
minimized, restricted to low-intensity features, shielded, and directed away from public viewing 
areas and must minimize light pollution of the night sky. As required by LIP Chapter 6, the project 
is conditioned to require neutral colors, control outdoor lighting, and prohibit non-glare glass and 
reflective materials. The appellant has provided no evidence of this project creating a significant 
adverse visual impact or of non-compliance with the LCP’s scenic and visual resource standards.  

 
D. The Council finds that the project has properly evaluated potential sea level rise 

impacts and addressed potential hazards. The project is not sited in a beachfront location and is 
not subject to direct wave uprush hazards. However, out of an abundance of caution due to the 
proximity of Malibu Lagoon State Beach to the north and east, the applicant conducted extensive 
analyses of sea level rise hazards from multiple directions. The most recent report used a medium-
high risk aversion scenario from the California Coastal Commission Sea Level Rise Policy 
Guidance.  The analysis adds additional detail on the potential for site flooding due to wave action 
on the east side in the form of a water “bore.” The Project Coastal Engineer used the 75-year 
economic life of the structure because the site is not on the beach or an oceanfront bluff which 
resulted in a projected sea level rise of 6.15 feet. The report concluded that wave action will not 
directly impact the site under this sea level rise scenario. The subject parcel is also located within 
Phase 2 of the Civic Center Prohibition Area that prohibits the discharge of OWTS and is 
scheduled to be connected to a centralized sewer by November 24, 2024, or an extended date if 
the MOU is extended. However, the new OWTS will include the use of sealed tanks to prevent the 
infiltration of uprush and will be required to include flood-proofing and anchoring measures for 
the underground tank to mitigate potential inundation while the OWTS is in use. A condition to 
incorporate flood gates into the wall openings has also been included in this resolution at the 
suggestion of the project coastal engineer.  

 
E. The Council finds that the project, as conditioned, does not violate LCP lighting 

standards found in LIP Chapter 4 (ESHA) or LIP Chapter 6 (Scenic and Visual Resources).  
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Further, no evidence of illumination of ESHA, or an adverse biological or scenic impact has been 
provided, and any such impacts would be prevented by the standard project conditions included in 
the resolution that prohibits perimeter lighting and require all lighting to be down-shielded. Also, 
the appellant acknowledges in the appeal document that the project plans specify all lighting to be 
aimed away from ESHA, as required, thereby avoiding any impacts. The entire southern boundary 
of the Malibu Lagoon is bordered by a portion of the Malibu Colony neighborhood, which consists 
of multistory homes as allowed by the Malibu Colony Overlay District of the LCP and the MMC. 
There is no basis for requiring the project to be limited to one-story when the majority of the 
neighborhood, including those properties abutting the Lagoon and the appellant’s home, consist of 
multiple-story homes, nor was any environmental benefit demonstrated for such a limit.   

 
F. The City Council finds that the project has been properly reviewed for potential 

cultural resources impacts and that the appellant has presented no evidence that such impacts are 
likely or reasonably foreseeable.  The project site is located in an area which the appeal document 
acknowledges is subject to wave action and archaeological resources can erode or be displaced.  
In addition, the property has been developed since 1952 with a residence, swimming pool, septic 
system, and accessory building. Staff’s initial evaluation was summarized in the Commission 
agenda report but took into consideration the physical setting of the project site and the likelihood 
of historic wave action affecting the site, and concluded that no further evaluation was required. 
In addition, Phase 1 Assessments conducted on nearby vacant/undeveloped sites have also 
concluded no evidence of prehistoric or historic archaeological resources and improvements will 
have no adverse impacts on known cultural resources. As such, no further review was required by 
the Planning Director.  

 
No evidence has been presented that suggests that the project would have any impact on 

cultural, historical, archeological, or paleontological resources.  Conditions of approval are 
included in the resolution requiring that, should cultural resources be encountered during ground-
disturbing activities, work shall cease, and a qualified archaeologist must provide an evaluation of 
the nature and significance of the resources and until the Planning Director can review this 
information.  The resolution also includes a protocol if a human bone is discovered during geologic 
testing or construction, that work shall cease, and the procedures described in Section 7050.5 of 
the California Health and Safety Code must be followed. Supplemental conditions of approval 
were also added with the Planning Commission’s approval of the project. The conditions require 
the presence of a qualified archaeologist to observe grading, mechanical excavations and earth 
moving activities until the upper two feet of soil have been removed, graded or grubbed and 
subsequent, protocols for what must occur if important archaeological cultural resources are 
discovered during site disturbance, and the submittal of a final report to the Planning Director at 
the conclusion of the monitoring.  The project has been properly reviewed for potential cultural 
resources impacts and conditioned to avoid any adverse impact, and the appellant has presented 
no evidence that such impacts are likely or reasonably foreseeable. 

 
G. As required by LIP Sections 9.2(A)(1-7), the project was reviewed by the City Coastal 

Engineer Reviewer, City geotechnical staff, and City Public Works Department to assess and 
minimize risks from several hazards including flooding. The appellant failed to identify specific 
concerns that needed to be addressed, nor was evidence provided related to the exacerbation of 
drainage or flooding impacts on Malibu Colony Drive. Moreover, the proposed project, as 
designed and conditioned, will add 44 percent more permeable surface to the project site which 
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will decrease the volume of runoff from the property toward the street. The proposed finished floor 
elevation of the building pad has been reviewed by the City’s Public Works Department and City 
Coastal Engineer Reviewer and has been given approval for conformance with all relevant policies 
and regulations of the LCP and the MMC.   

 
In conclusion, as detailed above and in the record, the evidence supports the required findings for 
approval of the proposed Project and that it is consistent with MMC and LCP standards, and that 
the appeal should not be granted. Additional evidence in the record supports the findings required 
for the project, as discussed below. 
 
SECTION 4.  Environmental Review. 
  
Pursuant to the authority and criteria contained in CEQA, the City Council has analyzed the 
proposed project. The City Council has found that this project is listed among the classes of 
projects that have been determined not to have a significant adverse effect on the environment and 
categorically exempt from the provisions of CEQA according to CEQA Guidelines Sections 15301 
(l) – Existing Facilities and 15303(a) and (e) – New Construction. The City Council has further 
determined that none of the six exceptions to the use of a categorical exemption applies to this 
project (CEQA Guidelines Section 15300.2). 
 
SECTION 5. Coastal Development Permit Findings.  
 
Based on the evidence in the record (including the analysis, findings of fact, and conclusions set 
forth by staff in the Council Agenda Report and Planning Commission Agenda Report, as well as 
the testimony and materials considered by the Planning Commission and City Council) the City 
Council hereby makes the following findings of fact, denying the appeal and approving the project 
and finds that substantial evidence in the record supports the required findings for approval of the 
project.  
 
The Council finds the project is consistent with the LCP’s zoning, grading, cultural resources, 
water quality, and wastewater treatment system standards requirements. The project, as 
conditioned, has been determined to be consistent with all applicable LCP codes, standards, goals, 
and policies. The required findings are made herein. 
 
A. General Coastal Development Permit (LIP Chapter 13) 
 

1. The project is located in the SFM residential zoning district, an area designated for 
residential uses, and in the Malibu Colony Overlay District. The project has received an LCP 
conformance review from the Planning Department, City Biologist, City Environmental Health 
Administrator, City Coastal Engineer Reviewer, City Public Works Department, City geotechnical 
staff, WD29, and the LACFD. The project is consistent with the applicable residential 
development standards, and the policies and provisions of the LCP and MMC, with the inclusion 
of the variance.   
 

2. The proposed project and related construction activities are not anticipated to 
interfere with the public’s right to access the coast as adequate public access exists immediately 
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east of the project site at Malibu Lagoon (Surfrider Beach) State Beach. No public access will be 
blocked by the project.  

 
3. Evidence in the record demonstrates that, as conditioned, the project will not result 

in adverse biological or scenic impacts.  There is no evidence that an alternative project would 
substantially lessen any potential significant adverse impacts of the development on the 
environment because the site has been fully disturbed since 1952, any development on the site 
would result in the encroachment into the 100-foot wetland buffer, the project complies with the 
25 percent development area limit, and a reconfigured or smaller footprint would not provide any 
environmental advantages. The project is the least environmentally damaging alternative. 

 
B.  VAR No. 19-062 to allow encroachment into the 100-foot buffer from ESHA (Malibu 

Lagoon) (LIP Section 13.26.5) 
 

1. A special circumstance and exceptional characteristic are applicable to the subject 
property, such that strict application of the zoning ordinance deprives the property of privileges 
enjoyed by other properties in the vicinity, in that the property is immediately adjacent to Malibu 
Lagoon State Beach to the north and east and the required 100-foot buffer from the wetland 
encompasses the entire project site.  As such, there is no way to site the proposed residence to 
avoid encroachment into the buffer because the lot is 75 feet wide. The project proposes the 
demolition and reconstruction of a single-family residence. The residential properties in the 
vicinity are primarily developed under the identical zoning classification, with similar 
development limitations, related to development within the ESHA buffer. The neighboring 
developed properties immediately west of the project site located at 23331 Malibu Colony Drive, 
23337 Malibu Colony Drive, 23351 Malibu Colony Drive, 23401 Malibu Colony Drive, 23405 
Malibu Colony Drive1, 23431 Malibu Colony Drive, and 23441 Malibu Colony Drive are located 
within the 100-foot buffer from the wetland, and each have a development area that exceeds 25 
percent of the lot area.  A strict application of the zoning ordinance would deprive the property 
owner of the same residential development configuration and siting enjoyed by other properties in 
the vicinity with the same zoning and constraints.  

 
2. The project is designed to minimize grading and landform alteration and utilizes a 

previously disturbed area. The project has been designed to comply with all applicable standards 
of the Malibu Colony Overlay District. The project complies with the development area that is 25 
percent the size of the parcel required for this variance to minimize impacts to ESHA. With the 
incorporation of the recommended conditions of approval, the granting of a variance will not be 
detrimental to the public interest, safety, health or welfare, and will not be detrimental or injurious 
to the property or improvements in the same vicinity and SFM zone district in which the property 
is located. 

 
3.  The granting of the variance will not constitute a special privilege to the applicant 

or property owner in that the neighboring properties to the west, which are developed with single-
 

1 On June 3, 2005, a Wetland Delineation Study was prepared by TeraCor Resource Management for a project 
proposed at 23405 Malibu Colony Drive and found that the upland limit of the wetland boundary was approximately 
65 feet from the rear property line of the subject property. However, with the completion of the Malibu Lagoon 
Restoration and Enhancement Project in 2013, the wetland delineation is expected to have shifted closer to the 
developed properties within the Malibu Colony Overlay District. 
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family residences, also include development within the ESHA buffer. In addition, the proposed 
single-family residence is consistent with the uses permitted in the applicable zoning designation. 
 

4.  Pursuant to LUP Policy 3.12 and LIP Section 4.7.1, the development is limited to 
25 percent of the lot area in order to minimize ESHA impacts.  LUP Policy 3.28 and LIP Section 
4.6.4 prohibit a variance modification to the ESHA buffer except where there is no other feasible 
alternative to site development and the development does not exceed the maximum size allowed 
for the development area. There are no new ESHA impacts from the proposed residence as it 
decreases the development area to comply with the maximum size allowed, which is 25 percent 
the size of the parcel, and does not expand beyond the area that is already disturbed. There is 
substantial evidence in the record that demonstrates there is no other feasible location to site the 
development.  The project will not be contrary to or in conflict with the general purposes and intent 
of the zoning provisions nor contrary to or in conflict with the goals, objectives and policies of the 
LCP.  

 
5. The project consists of the demolition of a single-family residence and associated 

development and the construction of a new two-story residence and associated development on a 
previously disturbed building pad located entirely within the fuel modification of the existing 
surrounding residences. The granting of the variance will not increase ESHA or ESHA buffer 
impacts as the proposed development does not expand beyond an area that was already disturbed. 
Six to 12 inches of fill must be added to the site to ensure proper drainage. It is not feasible to 
include these graded slopes or the necessary retaining perimeter walls within the development area 
and they are allowed to be excluded. The project reduces the developed area of the site from the 
existing 69 percent to the proposed 25 percent.  The proposed development area complies with the 
maximum allowable pursuant to LIP Section 4.7. 

 
6.  The subject property is zoned SFM which allows for residential development. The 

proposed project includes the construction of a single-family residence which is a permitted use in 
the subject zone. Approval of the variance would allow continued encroachment into ESHA buffer 
for the proposed residence as it is not possible to avoid encroachment. The use is consistent with 
the purpose and intent of the SFM Zone. 

 
7. The project will consist of a replacement single-family residence on the subject 

property that is similar in siting to what was previously on the site. The subject property is 
physically suitable for the proposed residence because: 1) the subject property was physically 
suitable for the construction of the previous single-family residence; and 2) as designed, the 
wetland ESHA will be protected.  

 
8.  The variance complies with all requirements of state and local law. The project has 

received an LCP conformance review from all applicable City departments, the LACFD, and 
WD29. Construction of the proposed improvements will comply with all building code 
requirements and will incorporate all recommendations from applicable City and County agencies. 
 
C. Environmentally Sensitive Habitat Area Overlay (LIP Chapter 4) 
  

1. No alternative exists that would avoid encroachment into ESHA and ESHA buffer 
due to the 75-foot lot width and the 100-foot buffer from the Malibu Lagoon that encompasses the 
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entire project site.  The strict application of the ESHA overlay ordinance would preclude replacing 
the single-family residential development on the property. 

 2. The proposed project is consistent with all applicable provisions of the LCP. In 
addition, the project complies with the maximum development area of 25 percent of the lot area 
pursuant to LIP Section 4.7.1. The proposed 3,076 square foot development area has been 
reviewed and was determined by the City Biologist to be in compliance based on the lot size and 
the exclusion of the graded slopes and retaining walls as allowed.   
 
D. Scenic, Visual and Hillside Resource Protection (LIP Chapter 6) 
  

1.  Although the proposed residence would be visible from the Malibu Lagoon State 
Beach, LUP Policy 6.4 clarifies that scenic areas do not include inland areas that are largely 
developed or built out, which is the case with the Malibu Colony Overlay District. Although the 
development within the Malibu Colony Overlay District does not meet the definition of a scenic 
area, the project has been designed and conditioned to minimize potential visual impacts from 
scenic areas. The proposed project includes the demolition and reconstruction of a single-family 
residence and associated development in an established residential neighborhood. The existing 
development area is sprawled over more than two-thirds of the property. The proposed 
development is contained within a development area 25 percent of the lot size with a footprint that 
will be relocated closer to Malibu Colony Drive away from the southern boundary of Malibu 
Lagoon State Beach that abuts the site. This results in the structure’s decreased visibility from the 
public viewing area.  The development includes architectural articulation that breaks up the 
massing of the structure and will include the use of mechanical shades on the windows that will 
minimize the development’s interior illumination at night. The mechanical shades are controlled 
by a Lutron Homeworks system that automatically lower 30 minutes after sunset. As proposed, 
development on the site will not have significant adverse impacts on scenic and visual resources. 

2.  The project has been designed and conditioned to avoid any adverse or scenic 
impacts by requiring the structure to utilize colors and materials that will be compatible with the 
surrounding natural environment. Additionally, the project has been conditioned to restrict exterior 
lighting per the requirements of LIP Section 6.5(G). Therefore, the proposed development will not 
result in significant adverse scenic visual impacts. 

3. As stated in Section A, Finding 3, the project, as conditioned, is the least 
environmentally damaging alternative. There is no way to design a project that is not visible from 
scenic areas. The project is located within the built-out neighborhood of the Malibu Colony which 
already contains multistory homes. There is no evidence that a reduction in the height or footprint 
of the project would be more protective of scenic and visual resources in this context.  

4. There are no feasible alternatives to development that would avoid substantially 
lessen any significant adverse impacts on scenic and visual resources as no significant impacts are 
expected. 

5. The project is designed to minimize impacts on sensitive resources. As conditioned, 
development on the site will not have significant adverse impacts on scenic and visual resources. 
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E. Hazards (LIP Chapter 9) 
 

1 and 2. The record demonstrates that the project, as proposed and conditioned, will 
not adversely affect stability of the site or structural integrity from geologic, flood, or fire hazards 
in that the project complies with the recommended use of a pile foundation, is consistent with the 
recommended finish floor elevation, and requires that the certified engineering geologist and/or 
geotechnical engineer’s recommendations and governing agency’s building codes are followed. 
As a result of the septic treatment tanks’ location under the driveway within the wave uprush zone, 
the OWTS will include the use of sealed tanks to prevent the infiltration of uprush and will be 
required to include flood-proofing and anchoring measures for the underground tanks. The project, 
as designed, conditioned, and approved by the City Coastal Engineer, City Geotechnical staff, City 
Public Works Department, and LACFD, does not have any significant adverse impacts on the site 
stability or structural integrity from geologic, flood or fire hazards due to the project design. 

3, 4 and 5. As previously stated, the project, as proposed and conditioned, is the least 
environmentally damaging alternative. There are no alternatives that would avoid or substantially 
lessen impacts onsite stability or structural integrity as no such significant impacts are expected. 
No adverse impacts to sensitive resources are expected as the project complies with all 
development standards, inclusive of the variance. 

F. Shoreline and Bluff Development (LIP Chapter 10) 

1 and 2.  The proposed project includes the replacement of a single-family residence 
and associated development on a lot that is not located on the beach but is partially located in the 
wave uprush zone. The proposed septic treatment tanks are located under the driveway within the 
wave uprush zone with the dispersal field located north of the proposed residence outside of the 
wave uprush zone.  The new OWTS will include the use of sealed tanks to prevent the infiltration 
of uprush and will be required to include flood-proofing and anchoring measures for the 
underground tank.  The OWTS has been determined to be sited in the most landward feasible 
location by the City Coastal Engineer Reviewer and City Environmental Health Administrator in 
compliance with LIP Section 10.4.  The supplementary sea level rise analysis demonstrated a low 
risk of this hazard to the project as designed, and as conditioned, the design will incorporate flood 
gates into the perimeter walls that can be closed for any future flooding event. The proposed single-
family residence and associated development, including the OWTS, have been designed to not 
require a shoreline protection device in that the residence has been designed to withstand the 
projected lateral force of any potential wave impact.  Public access to the ocean exists immediately 
east of the project site at Malibu Lagoon (Surfrider Beach) State Beach. The project, as proposed, 
will have no significant adverse impacts on public access, shoreline sand supply or other resources. 

3 and 4.  As demonstrated in the record, the project is the least environmentally 
damaging alternative in that the design proposed is not expected to have any adverse impacts on 
shoreline sand supply, public access or other coastal resources. Since no significant adverse 
impacts are expected, there are no alternatives that would further reduce such impacts.  
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G. Demolition Permit (MMC Chapter 17.70) 
 

1. Conditions of approval, including the recycling of demolished materials, have been 
included to ensure that the proposed project will not create significant adverse environmental 
impacts. 

 
2. This CDP application is being processed concurrently with DP No. 19-003, and 

approval of the demolition permit is subject to the approval of CDP No. 18-035. 
SECTION 6. City Council Approval. 
 
Based on the foregoing findings and evidence contained within the record, the City Council hereby 
approves CDP No. 18-035, VAR No. 19-062 and DP No. 19-003, subject to the following 
conditions. 
 
SECTION 7. Conditions of Approval. 
 
1. The property owners, and their successors in interest, shall indemnify and defend the City 

of Malibu and its officers, employees and agents from and against all liability and costs 
relating to the City's actions concerning this project, including (without limitation) any 
award of litigation expenses in favor of any person or entity who seeks to challenge the 
validity of any of the City's actions or decisions in connection with this project.  The City 
shall have the sole right to choose its counsel and property owners shall reimburse the 
City’s expenses incurred in its defense of any lawsuit challenging the City’s actions 
concerning this project. 

 
2. The approval of this application is to allow for the project described herein. The scope of 

work approved includes: 
a. Demolition of an existing 1,581 square foot, one-story single-family residence, 

three detached accessory buildings, and associated development, totaling 2,963 
square feet of building area; 

b. Construction of a new two-story, 28-foot, 2-inch high, 5,146 square foot single-
family residence, including a 400 square foot attached garage; 

c. New swimming pool and pool equipment; 
d. Exempt and non-exempt grading including: 

Exempt  
• 37 cubic yards of understructure grading 
Non-exempt 
• 357 cubic yards 

e. Installation of a new OWTS, including a 1,500-gallon septic tank;  
f. New landscaping and hardscape, including a permeable driveway; and 
g. Perimeter walls not to exceed six feet in height along the side property lines and a 

six-foot-high visually permeable auto gate in the front yard. 
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 Discretionary requests: 

a. VAR No. 19-062 for the reduction of the required 100-foot wetland buffer ESHA; 
and 

b. DP No. 19-003 for the demolition of the existing single-family residence and 
associated development. 

 
3. Except as specifically changed by conditions of approval, the proposed development shall 

be constructed in substantial conformance with the approved scope of work, as described 
in Condition No. 2 and depicted on the architectural and grading plans on file with the 
Planning Department date stamped May 20, 2021 and landscape plans dated July 6, 2021.  
The proposed development shall further comply with all conditions of approval stipulated 
in this resolution and Department Review Sheets attached hereto.  In the event project plans 
conflict with any condition of approval, the condition shall take precedence. 
 

4. Pursuant to LIP Section 13.18.2, this permit and rights conferred in this approval shall not 
be effective until the property owner signs, notarizes and returns the Acceptance of 
Conditions Affidavit accepting the conditions of approval set forth herein. The applicant 
shall file this form with the Planning Department prior to the issuance of any development 
permits.  

 
5. The applicant shall digitally submit a complete set of plans, including the items required in 

Condition No. 6 to the Planning Department for consistency review and approval prior to 
plan check and again prior to the issuance of any building or development permits. 

 
6. This resolution, signed and notarized Acceptance of Conditions Affidavit, and all 

Department Review Sheets attached to the agenda report for this project shall be copied in 
their entirety and placed directly onto a separate plan sheet behind the cover sheet of the 
development plans submitted to the City of Malibu Environmental Sustainability 
Department for plan check, and the City of Malibu Public Works Department for an 
encroachment permit (as applicable). 
 

7. The CDP shall expire if the project has not commenced within three (3) years after issuance 
of the permit, unless a time extension has been granted. Extension of the permit may be 
granted by the approving authority for due cause.  Extensions shall be requested in writing 
by the applicant or authorized agent prior to the expiration of the three-year period and 
shall set forth the reasons for the request.  In the event of an appeal, the CDP shall expire 
if the project has not commenced within three years from the date the appeal is decided by 
the decision-making body or withdrawn by the appellant. 

 
8. Any questions of intent or interpretation of any condition of approval will be resolved by 

the Planning Director upon written request of such interpretation. 
 
9. All development shall conform to requirements of the City of Malibu Environmental 

Sustainability Department, City Biologist, City Coastal Engineer Reviewer, City 
Environmental Health Administrator, City geotechnical staff, City Public Works 
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Department, Los Angeles County Waterworks District No. 29 and LACFD, as applicable.  
Notwithstanding this review, all required permits shall be secured.    

 
10. Minor changes to the approved plans or the conditions of approval may be approved by the 

Planning Director, provided such changes achieve substantially the same results and the 
project is still in compliance with the Malibu Municipal Code and the Local Coastal 
Program.  Revised plans reflecting the minor changes and additional fees shall be required.   

 
11. Pursuant to LIP Section 13.20, development pursuant to an approved CDP shall not 

commence until the CDP is effective. The CDP is not effective until all appeals, including 
those to the California Coastal Commission (CCC), have been exhausted.  In the event that 
the CCC denies the permit or issues the permit on appeal, the coastal development permit 
approved by the City is void. 
 

12. The property owner must submit payment for all outstanding fees payable to the City prior 
to issuance of any building permit, including grading or demolition. 
 

Cultural Resources 
 
13. A qualified archaeologist shall be present onsite to observe grading, mechanical 

excavations and earth moving activities until the upper two feet of soil have been removed, 
graded or grubbed.  Should the presence of important archaeological cultural resources be 
found, a Phase II Evaluation and Phase III Mitigation Program shall be conducted by a 
qualified archaeologist in consultation with a qualified Chumash cultural resource monitor. 
The Planning Director shall review and approve all design/work plans for Phase III 
Mitigation Programs and reports which detail the evaluative techniques and results. 

 
14. A final report shall be prepared by the monitoring archaeologist and submitted to the 

Planning Department prior to the issuance of a certificate of occupancy. 
 
15. In the event that potentially important cultural resources are found in the course of geologic 

testing or during construction, work shall immediately cease until a qualified archaeologist 
can provide an evaluation of the nature and significance of the resources and until the 
Planning Director can review this information.  Thereafter, the procedures contained in LIP 
Chapter 11 and those in MMC Section 17.54.040(D)(4)(b) shall be followed. 

 
16. If human bone is discovered during geologic testing or during construction, work shall 

immediately cease and the procedures described in Section 7050.5 of the California Health 
and Safety Code shall be followed.  Section 7050.5 requires notification of the coroner.  If 
the coroner determines that the remains are those of a Native American, the applicant shall 
notify the Native American Heritage Commission by phone within 24 hours.  Following 
notification of the Native American Heritage Commission, the procedures described in 
Section 5097.94 and Section 5097.98 of the California Public Resources Code shall be 
followed. 
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Special Conditions 
 
17. To ensure the protection of the development under the projected sea-level rise scenario of 

6.15 feet, the project shall incorporate the use of flood gates across any openings in the 
perimeter walls on the site.  
  

18. Prior to submittal to plan check, the applicant must provide evidence of preliminary 
approval from the California Department Fish and Wildlife or a determination by the 
Planning Director that the preliminary approval is unnecessary. 

 
Geology 

 
19. All recommendations of the consulting certified engineering geologist or geotechnical 

engineer and/or the City geotechnical staff shall be incorporated into all final design and 
construction including foundations, grading, sewage disposal, and drainage. Final plans 
shall be reviewed and approved by the City geotechnical staff prior to the issuance of a 
grading permit. 
  

20. Final plans approved by the City geotechnical staff shall be in substantial conformance 
with the approved CDP relative to construction, grading, sewage disposal and drainage. 
Any substantial changes may require a CDP amendment or a new CDP. 
 

Onsite Wastewater Treatment System 
 

21. Prior to the issuance of a building permit the applicant shall demonstrate, to the satisfaction 
of the Building Official, compliance with the City of Malibu’s onsite wastewater treatment 
regulations including provisions of MMC Chapters 15.40, 15.42, 15.44, and LIP Chapter 
18 related to continued operation, maintenance and monitoring of the OWTS. 
  

22. Prior to final Environmental Health approval, a final OWTS plot plan shall be submitted 
showing an OWTS design meeting the minimum requirements of the MMC and the LCP, 
including necessary construction details, the proposed drainage plan for the developed 
property and the proposed landscape plan for the developed property.  The OWTS plot plan 
shall show essential features of the OWTS and must fit onto an 11 inch by 17 inch sheet 
leaving a five inch margin clear to provide space for a City applied legend.  If the scale of  
the plans is such that more space is needed to clearly show construction details and/or all 
necessary setbacks, larger sheets may also be provided (up to a maximum size of 18 inches 
by 22 inches).  
 

23. A final design and system specifications shall be submitted as to all components (i.e., alarm 
system, pumps, timers, flow equalization devices, backflow devices, etc.) proposed for use 
in the construction of the proposed OWTS.  For all OWTS, final design drawings and 
calculations must be signed by a California registered civil engineer, a registered 
environmental health specialist or a professional geologist who is responsible for the 
design.  The final OWTS design drawings shall be submitted to the City Environmental 
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Health Administrator with the designer’s wet signature, professional registration number 
and stamp (if applicable). 

 
24. Any above-ground equipment associated with the installation of the OWTS shall be 

screened from view by a solid wall or fence on all four sides.  The fence or walls shall not 
be higher than 42 inches tall.  
 

25. The final design report shall contain the following information (in addition to the items 
listed above). 

a. Required treatment capacity for wastewater treatment and disinfection systems. 
The treatment capacity shall be specified in terms of flow rate, gallons per day, and 
shall be supported by calculations relating the treatment capacity to the number of 
bedroom equivalents, plumbing drainage fixture equivalents, and the subsurface 
effluent dispersal system acceptance rate. The drainage fixture unit count must be 
clearly identified in association with the design treatment capacity, even if the 
design is based on the number of bedrooms. Average and peak rates of hydraulic 
loading to the treatment system shall be specified in the final design; 

b. Sewage and effluent pump design calculations (as applicable). 
c. Description of proposed wastewater treatment and/or disinfection system 

equipment.  State the proposed type of treatment system(s) (e.g., aerobic treatment, 
textile filter ultraviolet disinfection, etc.); major components, manufacturers, and 
model numbers for "package" systems; and conceptual design for custom 
engineered systems; 

d. Specifications, supporting geology information, and percolation test results for the 
subsurface effluent dispersal portion of the onsite wastewater disposal system.  This 
must include the proposed type of effluent dispersal system (drainfield, trench, 
seepage pit subsurface drip, etc.) as well as the system’s geometric dimensions and 
basic construction features. Supporting calculations shall be presented that relate 
the results of soils analysis or percolation/infiltration tests to the projected 
subsurface effluent acceptance rate, including any unit conversions or safety 
factors. Average and peak rates of hydraulic loading to the effluent dispersal system 
shall be specified in the final design. The projected subsurface effluent acceptance 
rate shall be reported in units of total gallons per day and gallons per square foot 
per day.  Specifications for the subsurface effluent dispersal system shall be shown 
to accommodate the design hydraulic loading rate (i.e., average and peak OWTS 
effluent flow, reported in units of gallons per day). The subsurface effluent 
dispersal system design must take into account the number of bedrooms, fixture 
units and building occupancy characteristics; and 

e. All final design drawings shall be submitted with the wet signature and typed name 
of the OWTS designer. If the scale of the plan is such that more space is needed to 
clearly show construction details, larger sheets may also be provided (up to a 
maximum size of 18 inch by 22 inch, for review by Environmental Health).  Note: 
For OWTS final designs, full-size plans are required for review by the Building 
Safety Division and/or the Planning Department. 

 
26. Prior to final Environmental Health approval, the construction plans for all structures 

and/or buildings with reduced setbacks must be approved by the City Building Safety 
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Division.  The architectural and/or structural plans submitted to Building and Safety plan 
check must detail methods of construction that will compensate for the reduction in setback 
(e.g., waterproofing, concrete additives, etc.).  For complex waterproofing installations, 
submittal of a separate waterproofing plan may be required.  The architectural/structural/ 
waterproofing plans must show the location of OWTS components in relation to those 
structures from which the setback is reduced, and the plans must be signed and stamped by 
the architect, structural engineer, and geotechnical consultants (as applicable).   
  

27. The following note shall be added to the plan drawings included with the OWTS final 
design: “Prior to commencing work to abandon, remove, or replace the existing Onsite 
Wastewater Treatment System (OWTS) components, an ‘OWTS Abandonment Permit’ 
shall be obtained from the City of Malibu.  All work performed in the OWTS abandonment, 
removal or replacement area shall be performed in strict accordance with all applicable 
federal, state, and local environmental and occupational safety and health regulatory 
requirements.  The obtainment of any such required permits or approvals for this scope of 
work shall be the responsibility of the applicant and their agents.” 
  

28. Final plans shall clearly show the locations of all existing OWTS components (serving pre-
existing development) to be abandoned and provide procedures for the OWTS’ proper 
abandonment in conformance with the MMC. 
 

29. Proof of ownership of subject property shall be submitted to the City Environmental Health 
Administrator. 
 

30. An operations and maintenance manual specified by the OWTS designer shall be submitted 
to the property owner and maintenance provider of the proposed advanced OWTS. 

 
31. Prior to final Environmental Health approval, a maintenance contract executed between 

the owner of the subject property and an entity qualified in the opinion of the City of Malibu 
to maintain the proposed OWTS after construction shall be submitted.  Only original wet 
signature documents are acceptable and shall be submitted to the City Environmental 
Health Administrator. 
 

32. Prior to final Environmental Health approval, a covenant running with the land shall be 
executed between the City of Malibu and the holder of the fee simple absolute as to subject 
real property and recorded with the City of Malibu Recorder’s Office.  Said covenant shall 
serve as constructive notice to any future purchaser for value that the onsite wastewater 
treatment system serving subject property is an advanced method of sewage disposal 
pursuant to the City of MMC. Said covenant shall be provided by the City of Malibu 
Environmental Health Administrator.  
 

33. A covenant running with the land shall be executed by the property owner and recorded 
with the Los Angeles County Recorder’s Office.  Said covenant shall serve as constructive 
notice to any successors in interest that: 1) the private sewage disposal system serving the 
development on the property does not have a 100 percent expansion effluent dispersal area 
(i.e., replacement disposal field(s) or seepage pit(s)), and 2) if the primary effluent dispersal 
area fails to drain adequately, the City of Malibu may require remedial measures including, 
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but not limited to, limitations on water use enforced through operating permit and/or 
repairs, upgrades or modifications to the private sewage disposal system.  The recorded 
covenant shall state and acknowledge that future maintenance and/or repair of the private 
sewage disposal system may necessitate interruption in the use of the private sewage 
disposal system and, therefore, any building(s) served by the private sewage disposal 
system may become non-habitable during any required future maintenance and/or repair.  
Said covenant shall be in a form acceptable to the City Attorney and approved by the City 
Environmental Sustainability Department. 
 

34. All project architectural plans and grading/drainage plans shall be submitted for 
Environmental Health review and approval. The floor plans must show all drainage 
fixtures, including in the kitchen and laundry areas. These plans must be approved by the 
Building Safety Division prior to receiving Environmental Health final approval. 
 

35. The City Biologist’s final approval shall be submitted to the City Environmental Health 
Administrator. The City Biologist shall review the OWTS design to determine any impact 
on Environmentally Sensitive Habitat Area if applicable. 
 

36. The project geotechnical consultant, City geotechnical staff, project coastal engineering 
consultant, and City Coastal Engineer Reviewer, final approvals shall be submitted to the 
City Environmental Health Administrator. 
 

37. Prior to the issuance of a building permit the applicant shall demonstrate, to the satisfaction 
of the Building Official, compliance with the City of Malibu’s onsite wastewater treatment 
regulations including provisions of MMC Chapters 15.40, 15.42, 15.44, and LIP Chapter 
18 related to the continued operation, maintenance and monitoring of the OWTS. 
 

Grading/Drainage/Hydrology (Public Works) 
 

38. The non-exempt grading for the project shall not exceed a total of 1,000 cubic yards, cut 
and fill.   
  

39. The total grading yardage verification certificate shall be copied onto the coversheet of the 
Grading Plan.  No alternative formats or substitutes will be accepted.   
 

40. Clearing and grading during the rainy season (extending from November 1 to March 31) 
shall be prohibited for development that: 

a. Is located within or adjacent to ESHA, or 
b. Includes grading on slopes greater than 4 to 1.  

 
Approved grading for development that is located within or adjacent to ESHA or on slopes 
greater than 4 to 1 shall not be undertaken unless there is sufficient time to complete 
grading operations before the rainy season. If grading operations are not completed before 
the rainy season begins, grading shall be halted and temporary erosion control measures 
shall be put into place to minimize erosion until grading resumes after March 31, unless 
the City determines that completion of grading would be more protective of resources. 
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41. A Water Quality Mitigation Plan (WQMP) shall be submitted for review and approval of 

the Public Works Director. The WQMP shall be supported by a hydrology and hydraulic 
study that identifies all areas contributory to the property and an analysis of the 
predevelopment and post development drainage on the site. The QQMP shall meet all the 
requirements of the City’s current Municipal Separate Stormwater Sewer System (MS4) 
permit. The following elements shall be included within the WQMP:  

a. Site Design Best Management Practices (BMPs): 
b. Source Control BMPs; 
c. Treatment Control BMPs that retain on-site Stormwater Quality Design Volume 

(SWQDv). Or where it is technically infeasible to retain on-site, the project must 
biofitrate 1.5 times the SWQDv that is not retained on-site; 

d. Drainage improvements; 
e. A plan for the maintenance and monitoring of the proposed treatment BMPs for the 

expected life of the structure;   
f. Methods of onsite percolation, site re-vegetation and an analysis for off-site project 

impacts;  
g. Measures to treat and infiltrate runoff from impervious areas; 
h. A copy of the WQMP shall be filed against the property to provide constructive 

notice to future property owners of their obligation to maintain the water quality 
measure installed during construction prior to the issuance of grading or building 
permits; and  

i. The WQMP shall be submitted to the Public Works Department and the fee 
applicable at the time of submittal for review of the WQMP shall be paid prior to 
the start of the technical review. The WQMP shall be approved prior the Public 
Works Department’s approval of the grading and drainage plan and/or building 
plans. The Public Works Department will tentatively approve the plan and will keep 
a copy until the completion of the project. Once the project is completed, the 
applicant shall verify the installation of the BMP’s, make any revisions to the 
WQMP, and resubmit to the Public Works Department for approval. The original 
signed and notarized document shall be recorded with the Los Angeles County 
Recorder. A certified copy of the WQMP shall be submitted to the Public Works 
Department prior to the issuance of the certificate of occupancy. 

 
42. Exported soil from a site shall be taken to the Los Angeles County Landfill or to a site with 

an active grading permit and the ability to accept the material in compliance with LIP 
Section 8.3. 
 

43. A grading and drainage plan containing the following information shall be approved, and 
submitted to the Public Works Department, prior to the issuance of permits for the project: 

a. Public Works Department general notes; 
b. The existing and proposed square footage of impervious coverage on the property 

shall be shown on the grading plan (including separate areas for buildings, 
driveways, walkways, parking, tennis courts and pool decks); 

c. The limits of land to be disturbed during project development shall be delineated 
and a total area shall be shown on this plan.  Areas disturbed by grading equipment 
beyond the limits of grading, areas disturbed for the installation of the septic 
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system, and areas disturbed for the installation of the detention system shall be 
included within the area delineated; 

d. The limits to land to be disturbed during project development shall be delineated 
and a total area of disturbance should be shown on this plan.  Areas disturbed by 
grading equipment beyond the limits of grading shall be included within the area 
delineated; 

e. If the property contains rare, endangered or special status species as identified in 
the Biological Assessment, this plan shall contain a prominent note identifying the 
areas to be protected (to be left undisturbed).  Fencing of these areas shall be 
delineated on this plan is required by the City Biologist; 

f. The grading limits shall include the temporary cuts made for retaining walls, 
buttresses and over excavations for fill slopes; and 

g. Private storm drain systems shall be shown on this plan.  Systems greater than 12 
inch in diameter shall also have a plan and profile for the system included with this 
plan. 
 

44. A digital drawing (AutoCAD) of the project’s private storm drain system, public storm 
drain system within 250 feet of the property limits, and post-construction BMPs shall be 
submitted to the Public Works Department prior to the issuance of grading or building 
permits.  The digital drawing shall adequately show all storm drain lines, inlets, outlets, 
post-construction BMPs and other applicable facilities.  The digital drawing shall also show 
the subject property, public or private street, and any drainage easements. 
  

45. A Local Storm Water Pollution Prevention Plan (LSWPPP) shall be provided prior to 
issuance of grading/building permits.  This plan shall include and Erosion and Sediment 
Control Plan (ESCP) that includes, but not limited to: 

   

Erosion Controls Scheduling Erosion Controls Scheduling 
Preservation of Existing Vegetation 

Sediment Controls Silt Fence 
Sediment Controls Silt Fence 
Sand Bag Barrier 
Stabilized Construction Entrance 

Non-Storm Water Management Water Conservation Practices 
Dewatering Operations 

Waste Management Material Delivery and Storage 

 

Stockpile Management 
Spill Prevention and Control 
Solid Waste Management 
Concrete Waste Management 
Sanitary/Septic Waste Management 

 
All Best Management Practices (BMP) shall be in accordance with the latest version of the 
California Stormwater Quality Association (CASQA) BMP Handbook. Designated areas 
for the storage of construction materials, solid waste management, and portable toilets must 
not disrupt drainage patterns or subject the material to erosion by site runoff.  
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46. Prior to the approval of any permits and prior to the submittal of the required construction 

general permit document to the State Water Quality Control Board, the property 
owner/applicant shall submit the Public Works Department an Erosion and Sediment 
Control Plan (ESCP) for review. The ESCP shall contain appropriate site-specific 
construction site BMPs prepared and certified by a qualified SWPPP developer (QWD).  
All structural BMPs must be designed by a licensed California civil engineer. The ESCP 
must address the following elements: 

a.  Methods to minimize the footprint of the disturbed area and to prevent soil 
compaction outside the disturbed area 

b. Methods used to protect native vegetation and trees 
c. Sediment / erosion control 
d. Controls to prevent tracking on- and off-site 
e. Non-stormwater control 
f. Material management (delivery and storage) 
g. Spill prevention and control 
h. Waste management 
i. Identification of site risk level as identified per the requirements in Appendix 1 of 

the Construction General Permit 
j. Landowner must sign the following statement on the ESCP: 

 
“I certify that this document and all attachments were prepared under my direction or 
supervision in accordance with a system designed to ensure that quality personnel properly 
gather and evaluate the information submitted.  Based on my inquiry of the person or 
persons who manage the system or those persons directly responsible for gathering the 
information, to the best of my knowledge and belief, the information submitted is true, 
accurate and complete.  I am aware that submitting false and/or inaccurate information, 
failing to properly and/or adequately implement the ESCP may result in revocation of 
grand and/or other permits or other sanctions provided by law.” 
  

47. Storm drainage improvements are required to mitigate increased runoff generated by 
property development.  The applicant shall have the choice of one method specified within 
LIP Section 17.3.2.B.2. 
  

48. A Storm Water Management Plan (SWMP) shall be submitted for review and approval of 
the Public Works Director. The SWMP shall be prepared in accordance with the LIP 
Section 17.3.2 and all other applicable ordinances and regulations.  The SWMP shall be 
supported by a hydrology and hydraulic study that identifies all areas contributory to the 
property and an analysis of the pre-development and post-development drainage of the site.  
The SWMP shall identify the site design and source control BMPs that have been 
implemented in the design of the project.  The SWMP shall be reviewed and approved by 
the Public Works Department prior to the issuance of the grading or building permit for 
this project. 
 

49. The Building Official may approve grading during the rainy season to remediate hazardous 
geologic conditions that endanger public health and safety. 
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Pool / Spa / Water Feature  

 
50. Onsite noise, including that which emanates from swimming pool and air conditioning 

equipment, shall be limited as described in MMC Chapter 8.24 (Noise). 
 
51. Pool and air conditioning equipment that will be installed shall be screened from view by 

a solid wall or fence on all four sides. The fence or walls shall comply with LIP Section 
3.5.3(A). 
 

52. All swimming pools shall contain double walled construction with drains and leak 
detection systems capable of sensing a leak of the inner wall.  

 
53. The discharge of swimming pool, spa and decorative fountain water and filter backwash, 

including water containing bacteria, detergents, wastes, algaecides, or other chemicals is 
prohibited. Swimming pool, spa, and decorative fountain water may be used as landscape 
irrigation only if the following items are met: 

a. The discharge water is dechlorinated, debrominated or if the water is disinfected 
using ozonation;  

b. There are sufficient BMPs in place to prevent soil erosion; and 
c. The discharge does not reach in to the MS4 or to the ASBS (including tributaries) 

 
54. Discharges not meeting the above-mentioned methods must be trucked to a Publicly 

Owned Wastewater Treatment Works. 
 

55. A sign stating “It is illegal to discharge pool, spa, or water feature waters to a street, 
drainage course, or storm drain per MMC Section 13.04.060(D)(5)” shall be posted in the 
filtration and/or pumping equipment area for the property. Prior to the issuance of any 
permits, the applicant shall indicate the method of disinfection and the method of 
discharging. 
 

56. Pursuant to MMC Section 9.20.040(B), all ponds, decorative fountains shall require a water 
recirculating/recycling system.  
 

Water Quality/ Water Service 
 

57. Prior to the issuance of a building permit, the applicant shall submit Will Serve Letter from 
Los Angeles County Waterworks District No. 29 (WD29) to the Planning Department 
indicating the ability of the property to receive adequate water service. 
  

58. Prior to final inspection (or project sign off, as applicable) by the Planning Department, the 
applicant shall demonstrate that all requirements of WD29 have been met, including 
installation of a meter, if applicable. 
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 Coastal Protection (Coastal Engineer) 
 
59. No stockpiling of dirt or construction materials shall occur on the beach or adjacent ESHA 

area. 
 
60. Measures to control erosion, runoff, and siltation shall be implemented at the end of each 

day’s work. 
 
61. No machinery shall be placed, stored or otherwise located in the intertidal zone at any time, 

unless necessary for protection of life and/or property.  
 
62. Construction equipment shall not be cleaned on the beach or the adjacent ESHA area. 
 
63. Construction debris and sediment shall be properly contained and secured on site with 

BMPs to prevent the unintended transport of sediment and other debris into coastal waters 
by wind, rain or tracking. 

 
Construction / Framing 

 
64. When framing is complete, a site survey shall be prepared by a licensed civil engineer or 

architect that states the finished ground level elevation and the highest roof member 
elevation.  Prior to the commencement of further construction activities, said document 
shall be submitted to the assigned Building Inspector and Planning Department for review 
and sign off on framing. 
 

65. A construction staging plan shall be reviewed and approved by the Building Official prior 
to plan check submittal. 
  

66. Construction hours shall be limited to Monday through Friday from 7:00 a.m. to 7:00 p.m. 
and Saturdays from 8:00 a.m. to 5:00 p.m. No construction activities shall be permitted on 
Sundays or City-designated holidays. 

 
67. At no time shall any eastbound lane along Pacific Coast Highway be closed for 

construction staging related to this project between the hours of 7:00 a.m. and 9:00 a.m.  
 

68. Construction management techniques, including minimizing the amount of equipment used 
simultaneously and increasing the distance between emission sources, shall be employed 
as feasible and appropriate. All trucks leaving the construction site shall adhere to the 
California Vehicle Code. In addition, construction vehicles shall be covered when 
necessary; and their tires rinsed prior to leaving the property. 
 

69. All new development, including construction, grading, and landscaping shall be designed 
to incorporate drainage and erosion control measures prepared by a licensed engineer that 
incorporate structural and non-structural BMPs to control the volume, velocity and 
pollutant load of storm water runoff in compliance with all requirements contained in LIP 
Chapter 17, including: 
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a. Construction shall be phased to the extent feasible and practical to limit the amount 
of disturbed areas present at a given time. 

b. Grading activities shall be planned during the southern California dry season (April 
through October). 

c. During construction, contractors shall be required to utilize sandbags and berms to 
control runoff during on-site watering and periods of rain in order to minimize 
surface water contamination. 

d. Filter fences designed to intercept and detain sediment while decreasing the 
velocity of runoff shall be employed within the project site. 

 
Demolition/Solid Waste 
 
70. Prior to demolition activities, the applicant shall receive Planning Department approval for 

compliance with conditions of approval.  
 
71. The applicant/property owner shall contract with a City approved hauler to facilitate the 

recycling of all recoverable/recyclable material.  Recoverable material shall include but 
shall not be limited to: asphalt, dirt and earthen material, lumber, concrete, glass, metals, 
and drywall.   
 

72. Prior to the issuance of a building/demolition permit, an Affidavit and Certification to 
implement waste reduction and recycling shall be signed by the Owner or Contractor and 
submitted to the Environmental Sustainability Department. The Affidavit shall indicate the 
agreement of the applicant to divert at least 65 percent (in accordance with CalGreen) of 
all construction waste from the landfill. 

 
73. Upon plan check approval of demolition plans, the applicant shall secure a demolition 

permit from the City.  The applicant shall comply with all conditions related to demolition 
imposed by the Building Official. 

 
74. No demolition permit shall be issued until building permits are approved for issuance.  

Demolition of the existing structure and initiation of reconstruction must take place within 
a six-month period.  Dust control measures must be in place if construction does not 
commence within 30 days. 

 
75. The project developer shall utilize licensed subcontractors and ensure that all asbestos-

containing materials and lead-based paints encountered during demolition activities are 
removed, transported, and disposed of in full compliance with all applicable federal, state 
and local regulations.  

 
76. Any building or demolition permits issued for work commenced or completed without the 

benefit of required permits are subject to appropriate “Investigation Fees” as required in 
the Building Code.   
 

77. Upon completion of demolition activities, the applicant shall request a final inspection by 
the Building Safety Division. 
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Lighting 
 
78. Exterior lighting must comply with the Dark Sky Ordinance and shall be minimized, 

shielded, or concealed and restricted to low intensity features, so that no light source is 
directly visible from public view.  Permitted lighting shall conform to the following 
standards: 

a.  Lighting for walkways shall be limited to fixtures that do not exceed two feet in 
height and are directed downward, and limited to 850 lumens (equivalent to a 60 
watt incandescent bulb); 

b.  Security lighting controlled by motion detectors may be attached to the residence 
provided it is directed downward and is limited to 850 lumens; 

c.   Driveway lighting shall be limited to the minimum lighting necessary for safe 
vehicular use.  The lighting shall be limited to 850 lumens; 

d.  Lights at entrances as required by the Building Code shall be permitted provided 
that such lighting does not exceed 850 lumens; 

e.  Site perimeter lighting shall be prohibited; and 
f.   Outdoor decorative lighting for aesthetic purposes is prohibited. 

 
79. No permanently installed lighting shall blink, flash, or be of unusually high intensity or 

brightness.  Lighting levels on any nearby property from artificial light sources on the 
subject property(ies) shall not produce an illumination level greater than one foot candle.  
 

80. Night lighting from exterior and interior sources shall be minimized. All exterior lighting 
shall be low intensity and shielded directed downward and inward so there is no offsite 
glare or lighting of natural habitat areas.  High intensity lighting of the shore is prohibited. 
 

81. Motion sensor lights shall be programmed to extinguish ten minutes after activation. 
 

82. Three violations of the conditions by the same property owner will result in a requirement 
to permanently remove the outdoor light fixture(s) from the site. 
 

Biology 
 
83. Prior to plan check approval, an updated landscape plan must be submitted to the City 

Biologist for review and approval that replaces the Monterey Cypress trees with California 
Sycamore trees as required by the LACFD. 
 

84. Prior to installation of any landscaping, the applicant shall obtain a plumbing permit for 
the proposed irrigation system from the Building Safety Division. 
 

85. Except as permitted pursuant to the provisions in LUP policies 3.18 and 3.20, throughout 
the City of Malibu, development that involves the use of pesticides, including insecticides, 
herbicides, rodenticides or any other similar toxic chemical substances, shall be prohibited 
in cases where the application of such substances would have the potential to significantly 
degrade Environmentally Sensitive Habitat Areas or coastal water quality or harm wildlife. 
Herbicides may be used for the eradication of invasive plant species or habitat restoration, 
but only if the use of non-chemical methods for prevention and management such as 
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physical, mechanical, cultural, and biological controls are infeasible. Herbicides shall be 
restricted to the least toxic product and method, and to the maximum extent feasible, shall 
be biodegradable, derived from natural sources, and used for a limited time. 

 
86. Prior to final Planning inspection or other final project sign off (as applicable), the applicant 

shall submit to the Planning Director for review and approval a certificate of completion 
in accordance with the Landscape Water Conservation Ordinance (MMC Chapter 9.22). 
The certificate shall include the property owner’s signed acceptance of responsibility for 
maintaining the landscaping and irrigation in accordance with the approved plans and 
MMC Chapter 9.22. 
 

87. Invasive plant species, as determined by the City of Malibu, are prohibited.  
 
88. Vegetation shall be situated on the property so as not to significantly obstruct the primary 

view from private property at any given time (given consideration of its future growth).  
 
89. The landscape plan shall prohibit the use of building materials treated with toxic 

compounds such as creosote or copper arsenate.  
 
90. Vegetation forming a view impermeable condition serving the same function as a fence or 

wall (also known as a hedge) located within the side or rear yard setback shall be 
maintained at or below a height of six feet.  A hedge located within the front yard setback 
shall be maintained at or below a height of 42 inches. Three violations of this condition 
will result in a requirement to permanently remove the vegetation from the site. 
 

91. Grading and/or demolition shall be scheduled only during the dry season from April 1 – 
October 31.  If it becomes necessary to conduct grading activities from November 1 – 
March 31, a comprehensive erosion control plan shall be submitted for approval prior to 
issuance of a grading permit and implemented prior to initiation of vegetation removal 
and/or grading activities. 

 
Fuel Modification  
 
92. The project shall receive LACFD approval of a Final Fuel Modification Plan prior to the 

issuance of final building permits. 
  
Fencing and Walls 
  
93. The applicant shall include an elevation of the proposed electronic driveway gate on the 

architectural plans that are submitted for building plan check.  The gate and all fencing 
along the front property line shall comply with the regulations set forth in LIP Section 3.5 
and LIP Section 6.5. 

 
94. Fencing or walls shall be prohibited within ESHA, except where necessary for public safety 

or habitat protection or restoration. Fencing or walls that do not permit the free passage of 
wildlife shall be prohibited in any wildlife corridor. 
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95. Development adjacent to, but not within ESHA, may include fencing, if necessary for 

security, that is limited to the area around the clustered development area. 
 

Colors and Materials 
 

96. The project is visible from scenic roads or public viewing areas, therefore, shall incorporate 
colors and exterior materials that are compatible with the surrounding landscape. 

a. Acceptable colors shall be limited to colors compatible with the surrounding 
environment (earth tones) including shades of green, brown and gray, with no white 
or light shades and no bright tones.  Colors shall be reviewed and approved by the 
Planning Director and clearly indicated on the building plans.  

b. The use of highly reflective materials shall be prohibited except for solar energy 
panels or cells, which shall be placed to minimize significant adverse impacts to 
public views to the maximum extent feasible.  

c. All windows shall be comprised of non-glare glass. 
 

97. All driveways shall be a neutral color that blends with the surrounding landforms and 
vegetation.  Retaining walls shall incorporate veneers, texturing and/or colors that blend 
with the surrounding earth materials or landscape.  The color of driveways and retaining 
walls shall be reviewed and approved by the Planning Director and clearly indicated on all 
grading, improvement and/or building plans. 

 
Deed Restrictions 
  
98. The property owner is required to execute and record a deed restriction which shall 

indemnify and hold harmless the City, its officers, agents, and employees against any and 
all claims, demands, damages, costs and expenses of liability arising out of the acquisition, 
design, construction, operation, maintenance, existence or failure of the permitted project 
in an area where an extraordinary potential for damage or destruction from wildfire exists 
as an inherent risk to life and property. The property owner shall provide a copy of the 
recorded document to Planning Department staff prior to final planning approval. 

 
99. The property owner is required to acknowledge, by recordation of a deed restriction, that 

the property is subject to wave action, erosion, flooding, landslides, or other hazards 
associated with development on a beach or bluff, and that the property owner assumes said 
risks and waives any future claims of damage or liability against the City of Malibu and 
agrees to indemnify the City of Malibu against any liability, claims, damages or expenses 
arising from any injury or damage due to such hazards. The property owner shall provide 
a copy of the recorded document to the Planning Department prior to final Planning 
Department approval. 
 

100. Prior to final Planning Department approval, the applicant shall be required to execute and 
record a deed restriction reflecting lighting requirements set forth above. The property 
owner shall provide a copy of the recorded document to the Planning Department prior to 
final Planning Department approval. 
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101. The property owner is required to record a deed restriction: (1) ensuring no shoreline 

protection structure shall be proposed or constructed to protect the development approved 
and (2) waiving any future right to construct such devices that may exist pursuant to Public 
Resources Code Section 30235. 

 
Prior to Occupancy 
  
102. Prior to, or at the time of a Planning final inspection, the property owner / applicant shall 

submit to the Planning Department the plumbing permit for the irrigation system 
installation signed off by the Building Safety Division. 
  

103. Prior to Planning final inspection, the City Biologist shall inspect the project site and 
determine that all Planning Department conditions to protect natural resources are in 
compliance with the approved plans. 
 

104. Prior to a final Building inspection, the applicant shall provide a Recycling Summary 
Report (Summary Report) and obtain the approval from the Environmental Sustainability 
Department. Applicant must provide haul tickets and diversion information. The final 
Summary Report shall designate the specific materials that were land filled or recycled, 
and state the facilities where all materials were taken.   
 

105. The applicant shall request a final Planning Department inspection prior to final inspection 
by the City of Malibu Building Safety Division.  The Planning inspsection may include 
photographs to document the as-built condition of the site. A building permit will not be 
finaled until the Planning Department has determined that the project complies with this 
coastal development permit.  
 

106. Any construction trailer, storage equipment or similar temporary equipment not permitted 
as part of the approved scope of work shall be removed prior to final inspection and 
approval, and if applicable, the issuance of the certificate of occupancy. 
 

Fixed Conditions 
  
107. This coastal development permit shall run with the land and bind all future owners of the 

property. 
  

108. Violation of any of the conditions of this approval may be cause for revocation of this 
permit and termination of all rights granted there under. 

 
SECTION 8. The City Clerk shall certify the adoption of this resolution.  
 
PASSED, APPROVED AND ADOPTED this 23rd day of January 2023. 
 
 
 ____________________________________ 
  BRUCE SILVERSTEIN, Mayor 
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ATTEST: 
  
_____________________________ 
KELSEY PETTIJOHN, City Clerk 
        (seal) 
  
 
APPROVED AS TO FORM: 
  
_____________________________ 
TREVOR RUSIN, Interim City Attorney 
 
 
COASTAL COMMISSION APPEAL – An aggrieved person may appeal the Planning 
Commission’s decision to the Coastal Commission within 10 working days of the issuance of the 
City’s Notice of Final Action. Appeal forms may be found online at www.coastal.ca.gov or in 
person at the Coastal Commission South Central Coast District office located at 89 South 
California Street in Ventura, or by calling (805) 585-1800.  Such an appeal must be filed with the 
Coastal Commission, not the City.  
 
Any action challenging the final decision of the City made as a result of the public hearing on this 
application must be filed within the time limits set forth in Section 1.12.010 of the MMC and Code 
of Civil Procedure. Any person wishing to challenge the above action in Superior Court may be 
limited to raising only those issues they or someone else raised at the public hearing, or in written 
correspondence delivered to the City of Malibu at or prior to the public hearing.   
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his appeal and are available to 
answer any questions or discuss any of the provided information further.  

 

 Very truly yours, 
 

 
MONICA R. BRISENO 
Elkins Kalt Weintraub Reuben Gartside LLP 

 
MRB 
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ATTACHMENT A
TO COASTAL DEVELOPMENT PERMIT APPEAL SUBMITTAL

I. PROJECT INFORMATION

On August 2, 2021, City
Resolution No. 20-18, approving Coastal Development Permit No. 18-035, Variance No. 19-062, 
and Demolition Permit No. 18-01 for property located at 23325 Malibu Colony Drive (the 
Property Property Approvals

The Property Approvals authorized the demolition of an existing 2,963 square foot, one-
story, single-family residence and associated development, and the construction of a new 5,146
square foot, two-story, single-family residence, swimming pool, decks, permeable driveway, new 
perimeter fencing and associated development, and replacement of the onsite wastewater treatment 
system on a 0.29-acre parcel Project

LCP LUP
Implementation Pla LIP .  However, the Project violates the LCP as detailed below.

II. APPEAL SUMMARY AND PROJECT BACKGROUND

The Applicant first submitted a larger version of the Project to the City in 2018.  This initial 
Project failed to comply with the development area restrictions set in the LCP for properties within 

ESHA nt subsequently 
revised the Project, it continued to exceed the development area restrictions and failed to comply
with other applicable aspects of the LCP.  With a Planning Commission split on such failures, the 
Project was approved by a 3-2 vote on June 1, 2020.  Ms. Israel appealed the Project to the City 
Council, which concurred with Ms. Israel that the Project did not meet all of the policies and 

, due to its failure to calculate the allowed development area 
adequately.

Following the City Council, which required that the Applicant redesign the Project and go 
back to the Planning Commission, the Applicant, as before, revised the Project to appease the 
requests of the City Council but failed to revise the Project to comply with all applicable standards.  
As explained by Commissioner Hill during the August 2, 2021 Planning Commission hearing, the 

put the Project over the applicable threshold.  Various unanswered concerns raised by 
Commissioner Hill and Commissioner Mazza remained at the end of the Planning Commission 
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hearing. The Commission voted to approve the Project with a 3-2 vote.  These unanswered 
questions highlight the continued problems with the Project, which for whatever reason continues 
to be pushed through despite such concerns.

the evidence.  The City Council should nullify the Property Approvals and require that the Project 
conform to all applicable laws and regulations. 

III. BASIS FOR APPEAL

The Project continues to fail to conform to several provisions of the Malibu LCP, including 
those applicable to ESHA, scenic and visual resources, and shoreline development. 

A.

City LUP Policies 3.10 and 3.12, and LIP Section 4.7.1 allow a twenty-five percent (25%) 
development area on parcels where all feasible building sites are in ESHA or ESHA buffers to 

allowable development 
area (as defined in Chapter 2 of the Malibu LIP) on parcels where all feasible building sites are 
ESHA or ESHA buffer shall be 10,000 square feet or 25 percent of the parcel size, whichever is 

development area
site that is development, including the building pad and all graded slopes, all structures, and 
parking areas It excludes the areas of one access driveway or roadway not to exceed twenty 
feet wide, one hammerhead turnaround, and graded slopes if it is demonstrated that it is not feasible 
from an engineering standpoint to include all graded slopes within the development area.  Chapter 

ch requires a fixed 
location on the ground, or is attached to a building or other structure having a fixed location on the 

improperly omitted walls from the maximum allowable development area calculations. One of the 
clear specific instructions from the City Council, particularly from Councilmember Peak, was that 
the Applicant include all structures in its allowable development area calculations, including all 
walls. Despite this explicit instruction, the Project continues to fail to count all walls, coming up 
with unsupported exceptions to exclude portions of walls. Specifically, these excuses now include 
that the westerly wall is excluded because it is a shared wall.

When Commissioner Hill questioned the issues of the westerly wall at the Planning 
Commission hearing, the excuses continued to morph.  
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1 When it 

and not the Property. When it was pointed out that the survey showed the wall on the Property, 
the excuse changed to the wall being exempt because it is subject to an easement with the neighbor.  
Then, the statement was made that the neighbor alone owns the wall. 

Ultimately, no one could point to the LCP section that supported any of the changing 
exceptions.  As Commissioner Hill correctly observed, a portion of the westerly wall sits squarely 
within the Property and is development as defined by the LCP.  As such, the Applicant must count 
those portions of the wall within the Property.  The Applicant, however, refuses to acknowledge 
this specific requirement because doing so places the Project over the allowed development area, 
which is currently at the maximum. This evident deception must stop.

The LCP does not differentiate between 
allowable development area calculations. It does not exclude development subject to an easement. 
The calculation is in place to protect ESHA by accounting for all development on a project site, 
with only a few limited exclusions. The LCP does not exclude new development. The Project must 
include all development, which in this case includes all walls new and existing. Additionally, as 
noted by Commissioner Hill, the LCP does not exempt the requested fill and graded slopes for the 
Project, which the LCP explicitly requires be included in the maximum allowable development 
area.

Excluding the above development categories without adequate explanation and clear 
reference to the sections authorizing such exemptions is improper and contrary to the LIP and 

Project conforms to the allowable development area restrictions.  It does not.  The City Council 
should nullify the Property Approval.

B. The Project Failed to Provide Required Preliminary Approval from 
California Department of Fish and Wildlife

The Planning Commission acknowledged during the August 2, 2021 hearing that the 
Project likely requires preliminary approval from the California Department of Fish and Wildlife.  

1 Notably, Resolution No. 21- [p]erimeter walls not
to exceed six feet in height along the side property lines and a six-foot-high permeable auto gate 

Resolution No. 21-53, pg. 8.  There is no specification as to which property 
lines, leading the approval to include the westerly wall. 
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However, instead of requiring such approval to find the Project in conformance with the LCP, it 
provided a condition that allows the Planning Director to determine that preliminary approval is 
unnecessary. This approach and condition violate the clear language of the LCP.  

adjacent to a stream or wetland shall include evidence of preliminary approval from the California 

did not provide the required preliminary approval.  Adding a condition that allows for the potential 
to override this clear LCP requirement is unacceptable.  The City Council must request compliance 
with the LCP before any approvals. 

C. The Project Violates the 18-ft Height Restriction on Structures Subject to the 
Scenic, Visual, and Hillside Resource Protection Ordinance 

Once again, the Applicant did not seek site plan review for a structure over the 18-ft height 
restriction set by the Scenic, Visual, and Hillside Resource Protection Ordinance, which applies to 
the Property. Nor did the Applicant or City staff explain why the Property is exempt from 
complying with all applicable development standards.

the boundaries of an overlay zone shall comply with provisions of the overlay zone in addition to
applicable standards in the underlying zone (unless otherwise specified), other provisions of this 
ordinance, and other provisions of law
the Malibu Colony Overlay District needs to comply with the ESHA Overlay requirements and 
must also comply with the Scenic, Visual, and Hillside Resource Protection Ordinance. To find 
otherwise is a misreading of the LCP, exemplifying selective application of LCP provisions. If, 
as Applicant suggests, the Malibu Colony Overlay trumps all other development provisions, why 
must it comply with the ESHA development standards as well?

Importantly, the above does not result in every property in the Malibu Colony being subject 
to the Scenic, Visual, and Hillside Resource Protection Ordinance, just as not all are subject to the 
ESHA Overlay requirements.  Rather, the overlay provides the modified baseline requirements for 

standards not explicitly replaced by the Malibu Colony Overlay District.
If the Overlay Zone Regulations intended to replace all other LIP provisions, the language in LIP 
§ 3.4 regarding other provisions would be unnecessary. 
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Under the Scenic, Visual, an [a]ll Coastal 
Development Permit applications concerning any parcel of land that is located along, within, 
provides views to or is visible from any scenic area, scenic road, or public viewing area shall be 
governed by the policies, standards and provisions of this chapter in addition to any other 

-beachfront structures to 18 
feet above existing or finished grade, whichever is lower.  LIP Section 6.5.B.1. 

The Project is clearly visible from public viewing areas.  Nothing prohibits the City from 
imposing, or the Project from complying with, both the Overlay Zone Regulations and the Scenic, 
Visual, and Hillside Resource Protection Ordinance.  

D. The Project Fails to Account for Proper Sea Level Rise Scenarios 

The City Council previously directed the Applicant to provide a 100-year sea-level rise 
analysis.  However, the Applicant continues to provide a split analysis between 100 and 75-years 
of life for the structure, which results in a more favorable hazards prediction from the east the 
more vulnerable side of the Property. 

Guidance, the Applicant must have analyzed, and the City must have considered, the medium-high 
risk aversion, high emission sea level rise scenario of 8.5 feet by 2120 to inform design and siting 
of the Project over the entire projected 100-year economic life of the development. The Applicant 
did not provide the required analysis. Instead, the Project offers a two-pronged analysis with a 
100-year, low-risk analysis of hazards from the south, and a 75-year, medium-high risk analysis 

the two treatments of the structure, the bottom line is that such actions are simple gamesmanship. 
The City Council requested that the Applicant provide and staff consider the 100-year analysis. 
The analysis is incomplete.  Importantly, we highlight that this analysis does not require that the 
Project design for such an event, but it is necessary to fully analyze the options and support the 
finding that the Project is sited at the most landward feasible location.  The lack of analysis 
highlights the gap in evidence needed to support the required findings.  As before, the City Council 
must require that the Applicant provide the requested 100-year analysis across the Project.

E. The Project Increases Illumination within ESHA and ESHA Buffer

The Project will increase lighting and introduce lighting at a higher elevation, including 
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City LIP Section 4.6.2 expressly prohibits night lighting for sports courts, sports fields, or 
other private recreational facilities in ESHA, ESHA buffer, or where night lighting would increase 
illumination in ESHA.  Although staff attempted to differentiate between a swimming pool and a 
tennis court, which tend to feature pole lighting, the LIP does not exclude swimming pools from 
private recreational facilities, especially at a second-floor elevation.  The swimming pool will 
introduce night lighting for a private recreational facility in ESHA buffer.  We also note that the 
simulations provided are just that, simulations. Despite what these simulations attempt to show, 
the fact remains that a private recreational facility will contain night lighting in an ESHA buffer 
and at an elevation with the potential to spill into ESHA.  

The Project fails to conform to LIP Section 4.6.2 and will install lighting in ESHA buffer, 
resulting in adverse biological and scenic impacts. Notably, the second-story addition also adds 
mass in an area currently open to those visiting and walking the public trail that wraps around the 
Project potentially blocking existing public views for those walking the trail and not able to or 
choosing not to continue down the path.  Again, a reconfigured or smaller footprint will provide 
necessary environmental advantages and could potentially conform to applicable laws.

F. Cultural Resources 

Commissioner Hill expressed concern regarding the inadequate protection offered by the 
condition purported to protect Cultural Resources. As written, Condition No. 13 only requires that 
a qualified archeologist be present at the Property to observe excavations and earthmoving 
activities until the upper two feet of soil have been removed, graded, or grubbed. However, as 
pointed out by Commissioner Hill, two feet is wholly inadequate. Pursuant to LUP Policy 5.64, 
new development should include on-site monitoring of all grading, excavation and site preparation 
that involve earthmoving operations by a qualified archeologist and appropriate Native American 
consultant. Limiting monitoring to two feet evades the intended purpose of the policy. 

G. Drainage Concerns to Malibu Colony Road 

Before and at the Planning Commission hearing, issues were raised regarding flooding 
concerns to Malibu Colony Road.  These concerns were not adequately addressed.  The Project 
proposes to add fill to raise portions of the Property, leading to water flow draining south toward 
Malibu Colony Road. Malibu Colony Road experiences flooding issues, which the proposed plan 
could exacerbate.  Further analysis and discussion should be had to inform potentially affected 
members of the community properly.
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IV. Conclusion 

As detailed above, the Project, as proposed, continues to violate numerous LCP policies 
and provisions.  The proposed findings are clearly unsupported by evidence, and you mut deny the 
Project as proposed. 
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CITY OF MALIBU PLANNING COMMISSION 
RESOLUTION NO. 20-18 

A RESOLUTION OF THE PLANNING COMMISSION OF THE CITY OF 
MALIBU, DETERMINING THE PROJECT IS CATEGORICALLY EXEMPT 
FROM THE CALIFORNIA ENVIRONMENTAL QUALITY ACT, AND 
APPROVING COASTAL DEVELOPMENT PERMIT NO. 18-035 FOR THE 
DEMOLITION OF A ONE-STORY SINGLE-FAMILY RESIDENCE AND 
ASSOCIATED DEVELOPMENT, TOTALING 2,963 SQUARE FEET, AND 
CONSTRUCTION OF A NEW 5,220 SQUARE FOOT, TWO-STORY SINGLE
FAMILY RESIDENCE, SWIMMING POOL, DECKS, PERMEABLE 
DRIVEWAY AND OTHER ASSOCIATED DEVELOPMENT, AND 
REPLACEMENT OF THE ONSITE WAS TEW ATER TREATMENT SYSTEM 
INCLUDING VARIAN CE NO. 19-062 FOR THE REDUCTION OF THE 
REQUIRED 100-FOOT BUFFER FROM AN ENVIRONMENTALLY 
SENSITIVE HABITAT AREA (MALIBU LAGOON) AND DEMOLITION 
PERMIT NO. 18-010 FOR THE DEMOLITION OF THE EXISTING 
RESIDENCE AND ASSOCIATED DEVELOPMENT LOCATED IN THE 
SINGLE-FAMILY MEDIUM DENSITY ZONING DISTRICT WITHIN THE 
MALIBU COLONY OVERLAY DISTRICT AT 23325 MALIBU COLONY 
DRIVE (AXEL 23324, LLC) 

The Planning Commission of the City of Malibu does hereby find, order and resolve as follows: 

SECTION 1. Recitals. 

A. On August 28, 2018, an application for Coastal Development Permit (CDP) No.
18-035 and Demolition Permit (DP) No. 19-003 was submitted to the Planning Depmiment by
applicant, Marny Randall, on behalf of property owner, Axel 23324, LLC. The application was
routed to the City Biologist, City Environmental Health Administrator, City Coastal Engineer, City
Public Works Department, City geotechnical staff, Los Angeles County Waterworks District No.
29 (WD29), and the Los Angeles County Fire Department (LACFD) for review.

B. On October 25, 2018, Planning Department staff conducted a site visit to document

site conditions, the prope1iy and the surrounding area. 

C. On January 7, 2020, a Notice of Coastal Development Permit Application was

posted on the property. 

D. In February 2020, the applicant installed story poles to demonstrate the design of

the project. 

E. On February 12, 2020 the application was deemed complete for processing.

F. On February 20, 2020, a Notice of Plam1ing Commission Public Hearing was
published in a newspaper of general circulation within the City of Malibu and was mailed to all 
property owners and occupants within a 500-foot radius of the subject property. 

G. On March 12, 2020, the Regular Planning Commission meeting of March 16, 2020,

was adjourned to April 6, 2020 due to the COVID-19 pandemic. 
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multiple consultants, Appellant’s attorneys filed the Second Appeal.   

We should note that for several months prior to the last Planning Commission hearing, 
the Applicant’s team made a sustained effort to work with the Appellant to resolve the view issue 
that led to the Appeal.  The Project’s architects and I met with the Appellant and one of her 
attorneys at the Appellant’s home to discuss the Appellant’s concerns regarding the Project’s 
impact on a portion of the view from her second story bedroom.  In response to those concerns, 
the Applicant’s architects modified the design, as shown in Exhibit A, to create a large window 
that would serve as a view corridor through the Project.  We also explained that the Project’s 
height envelope, as shown in Exhibit B, is significantly reduced from the potential maximum 
height scenario, which would block much more of the Appellant’s view.  And we again 
emphasized that the overwhelming majority of her view from the second story would be 
preserved, as shown in Exhibit C.  Unfortunately, however, it has become clear that nothing but a 
one-story home will satisfy the Appellant, and our client is thus forced to continue with yet 
another appeal. 

This Second Appeal is a grab bag of re-argued points long since resolved along with 
haphazardly selected new ones.  Faced with the obvious fact that no provision of the Malibu 
Municipal Code (“MMC”) or the Malibu Local Coastal Program (“LCP”) offers any protections 
to private second story views, the First and Second Appeal have consisted of attempts to obstruct 
and stymie the Project on any and all possible pretextual bases, in order to hold the Project 
hostage and seek to achieve by delay and frustration what cannot be obtained on the merits.     

Our client is trying to build a family home and truly appreciates the constraints that are 
placed on new construction in the Malibu Colony – they are, after all, meant to protect the 
neighborhood and the environment where their family hopes to reside; however, the Project has 
been thoroughly vetted and re-vetted from every possible angle and will be a beautiful home that 
would be a net positive to the Malibu Colony and the environment.  It merits the City Council’s 
approval.  

As explained below, none of the allegations raised in the Second Appeal are supported by 
substantial evidence, and we therefore respectfully request that the City Council uphold the 
Project’s Approvals and deny the Second Appeal.  

I. RESPONSE  TO SECOND APPEAL 

1. The California Department of Fish and Wildlife Has Stated That They Have 
No Jurisdiction Over the Project.  

The Second Appeal asserts that the Project requires preliminary approval from the 
California Department of Fish and Wildlife (“CDFW”) pursuant to LIP Section 4.4.1, which 
states that “[a]pplications for new development on sites containing or adjacent to a stream or 
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wetland shall include evidence of preliminary approval from the [CDFW].”  Throughout the 
Project’s approval process, up to the most recent second Planning Commission appeal hearing 
when the Appellant lobbed this red herring at the eleventh hour, no one, including the Appellant, 
City staff, consultants, all City decisionmakers that have considered the Project, etc., had ever 
suggested that the Project required any type of CDFW approval.  That is because the Project 
does not include CDFW jurisdictional lands where a streambed alteration permit would be 
required.  The Project would be built on an existing, already fully disturbed single-family lot, 
and the Property neither contains nor is adjacent to a stream or wetland.   

The Second Appeal’s request for “pre-approval” strains credulity and common sense 
given that there is no way for CDFW to provide “preliminary approval” of a project that does not 
require CDFW approval.  It is only possible to receive “preliminary approval” for something that 
will require a subsequent approval in the future.   

Despite the above, and significant concerns about the delays that might result, our client 
explained the appeal situation to CDFW and decided it would be prudent to go through the 
ridiculous exercise of applying for a CDFW streambed alteration permit.  Fortunately, the 
application was such a no-brainer for CDWF staff that the Project obtained confirmation from 
CDFW on January 12, 2022 – a mere four business days after the application was filed on 
January 18, 2022 – that CDFW has no jurisdiction over the Project and that no CDFW approvals 
are required (the “CDFW Letter, attached as Exhibit D.”).  The CDFW Letter notes that “[t]he 
impacts from this project will be limited to the land within the boundaries of [the Property] and 
will not extend into Malibu Lagoon, Malibu Creek, or the Pacific Ocean.” (CDFW Approval, 
p.1)  CDFW further stated it would refund the application fees, something the Applicant’s 
biologist said was almost unheard of, and perhaps the clearest possible indication of CDFW’s 
total disavowal of jurisdiction over the Project.  

While the CDFW Letter confirmed what the Applicant has stated about this issue all 
along, it is nonetheless concerning that the Appellant has been able to delay the Project by 
continuously casting aspersions through false statements about what non-City of Malibu 
agencies will state about the Project.  The Appellant first argued that the Project was inconsistent 
with the Regional Water Quality Control Board’s (the “Regional Board”) Memorandum of 
Understanding for the Civic Center area, forcing the Regional Board to write the City on 
February 26, 2021 and make clear that it had no objection to the Project.  (The “Regional Board 
Letter of Concurrence” is attached as Exhibit E.”)  Likewise, the Appellant continues to claim 
that the Project’s sea level rise analysis is deficient and will not pass California Coastal 
Commission muster, yet the Coastal Commission has received notice of this Project’s three 
public hearings and has been completely silent every single time, which the City knows does not 
happen when Coastal Commission staff has reservations about a project’s sea level rise analysis. 
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2. The Project Complies with the Applicable 28-foot Height Requirement.   

The Second Appeal dusts off the exact same losing argument about height and repeats it 
again even though it notably was not taken up at all by the City Council in their direction to the 
Applicant following the First City Council Hearing.  According to the Appellant, who lives in a 
29-foot tall house subject to the exact same standards as the Property, the Project is subject to 
an18-foot height restriction in Chapter 6 of the LIP, the Scenic, Visual, and Hillside Resource 
Protection Ordinance (the “Scenic Ordinance”).  Anyone who has visited Malibu Colony knows 
this is obviously false.  The LCP clearly exempts the Project, and the entire Malibu Colony, from 
the 18-foot height restriction, instead imposing Malibu Colony Overlay District development 
criteria.  

The Appellant states that the Project is subject to the Scenic Ordinance because, as noted 
in the Second Planning Commission Staff Report, it “would be visible from Malibu Lagoon State 
Beach and the Pacific Coast Highway (PCH), an LCP-designated scenic highway.” (Second PC 
Staff Report, p. 20)  This is also true of the project a few houses down at 23405 Malibu Colony 
Road approved at 29-feet in 2008, on appeal to the Coastal Commission (the “23405 Project”), 
and it is true of the Appellant’s own property, which has a 29-foot tall house.  But the very clear 
reason that the Appellant’s property, the 23405 Project, and the Project are all subject to the 
Malibu Overlay District’s 30-foot height limit for flat roofs rather than the Scenic Ordinance’s 
18-foot height limit is clearly stated in the Second Planning Commission Staff Report: “[LUP] 
Policy 6.4 clarifies that scenic areas do not include inland areas that are largely developed or 
built out, which is the case with the Malibu Colony Overlay District.”  (Id.)   

3. The Project Complies with Coastal Commission Guidance On Sea Level 
Rise.  

The Second Appeal asserts that the Project’s sea level rise analysis, which accounts for a 
100 and 75-year life of the structure depending on the angle of wave uprush, is insufficient under 
the California Coastal Commission’s Sea Level Rise Policy Guidance (the “Sea Level Rise 
Policy Guidance”).  This is simply false.  The Applicant has provided significantly more  
information than is required for a non-beachfront home and submitted overwhelming evidence in 
support of the Project’s sea level rise analysis.   
 

A. The Applicant has Provided Both 100 and 75-year Sea Level Rise Studies.  
 
Even though the Project is not located directly on a beach, but is instead located inland on 

the north side of Malibu Colony Road, the Applicant has provided three separate sea level rise 
analyses: (i) a 100-year analysis from the south, done to a Low-Medium Risk Aversion scenario, 

111 of 709



 
May 4, 2022 
Page 5 

  

  

(ii) a 75-year analysis from the east, done to a Medium-High Risk Aversion scenario, and (iii) an 
analysis of potential flooding from the lagoon side.1  All are extremely conservative. 

 
A 100-year analysis from the south was done because waves from the south do head in 

the general direction of the Project.  However, the analysis is extremely conservative because it 
assumes that none of the existing houses on the beachfront side of Malibu Colony exist, that 
none of the existing seawalls that protect them exist, and that the 40 foot wide road between 
those houses and the Property does not exist.  Even with these assumptions, the analysis has 
shown that the Project would not be adversely impacted by wave uprush from the south.  

 
A 75-year analysis was done from the east because there are no waves from the east that 

head in the general direction of the Project and this is consistent with Coastal Commission 
precedent for inland properties that do not receive direct wave action.  Nonetheless, the 75-year 
analysis from the east is even more conservative, as it assumes an even more fantastic situation, 
namely that after sea level rise, waves breaking hundreds of feet from the Property would not 
back-rush into the ocean as they always do.  Instead, the analysis assumes that these waves 
would make an incredibly strange left turn toward the Malibu Colony, an event that 75 years 
from now has a 1 in 20,000 chance of ever happening.  Expressed differently, this is a 
0.00005% chance.  This absurd standard is what the Project has been designed to withstand, and 
as the Project’s study has shown, if this freak incident ever occurred, eight inches of sheet flow 
would head toward the Property without any adverse impacts.      

 
Both scenarios also assume that all of the land over which waves will uprush is smooth 

and impermeable, an extremely conservative assumption in both instances.   
 
B. None of the Coastal Act, the LCP, or Coastal Commission Staff Guidance 
 Call for the Studies Requested by the Appellant. 

 
1. The LCP actually does not require any sea level rise studies for the 

Project. 
 

As a threshold matter, the LCP does not require any sea level rise study for this Project.  
Sea level rise analysis is required by two provisions of the LCP: 

 
• LIP Section 10.5.A.10, including among the reports required for new 

development “on a beach, beachfront, or bluff-top property” a report 
addressing and analyzing the effects of the development in relation to 
“[f]uture projections in sea level rise.”  

 
1  The analysis from the lagoon side is not even in question as there is no way flooding would rise above the berms 
that separate the lagoon from the Property. 
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• LUP Policy 4.16.i, stating essentially the same thing as LIP Section 10.5.A.10 

above, requiring a wave uprush and impact report for projects “on a beach, 
beachfront, or blufftop” for “future projections in sea level rise.”   

Since the Project is not located “on a beach, beachfront, or blufftop,” these sections of the LCP 
are not applicable.  However, staff believed it would be prudent for the applicant to prepare a 
study showing how sea level rise might impact the Project in case questions were 
raised.  Because no good deed goes unpunished, however, now that optional sea level rise 
analyses were undertaken at staff’s request, the Appellant would like to impose non-existent LCP 
standards on them—never mind that such studies are not even required by the LCP.   
 

2. The sea level rise study from the east does not require a 100-year analysis. 
 

As stated above, the Project has been engineered to withstand a sea level rise and wave 
uprush scenario from the east with a 1 in 20,000 chance of ever occurring, and City staff and all 
City reviewers of the submitted analysis have stated that they believe the analysis to be more 
than sufficient given the location of the Property.  Coastal Commission staff too, which reviews 
applications and generally provides comments to the City when concerned, has been completely 
silent for over three years now.  Nevertheless, the Second Appeal calls the use of a 100-year 
study from the south and a 75-year study from the east “gamesmanship” and argues that the LCP 
and Sea Level Rise Policy Guidance require a 100-year study from the east as well.  Notably, 
however, the Second Appeal provides no citations to either the LCP or the Sea Level Rise Policy 
Guidance in support of its position.  This is because neither document contains any requirements 
or regulations remotely connected to the Second Appeal’s assertions.  

 
Once again, a 100-year study was done for any waves coming from the south.  With 

respect to any waves coming from the east, neither the LCP, Sea Level Rise Policy Guidance, or 
Coastal Commission precedent require a 100-year sea level rise analysis for non-beachfront 
properties.  To the contrary, the Applicant has previously submitted three Coastal Commission 
decisions to the City involving inland properties that are unprotected by an oceanfront bulkhead 
or seawall and which have water bodies on each side which actually do, from time to time, cause 
flooding.  In those three cases, the Coastal Commission has used a 75-year life span and 
medium-high risk aversion, exactly what was used here, and why the Project’s study was done in 
this fashion for waves coming from the east.  The Appellant has not offered any evidence to 
refute this clear Coastal Commission precedent. 

 
In prior correspondence regarding the Project, the Appellant’s attorneys referenced a 

Coastal Commission staff letter on a project at 31340 Broad Beach Road as support for the 
assertion that the Sea Level Rise Policy Guidance requires a 100-year study for waves coming 
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from the east.  But 31340 Broad Beach Road is a beachfront property, a crucial distinction.  And 
for this reason—unlike 31340 Broad Beach Road—there is no Coastal Commission staff letter 
for this Project.  Once again, nothing in the text of the Sea Level Rise Policy Guidance requires a 
100-year study for non-beachfront properties, and no prior actions or interpretations of the 
Coastal Commission support the Second Appeal’s contentions regarding the applicability of a 
100-year study requirement to the Project.  

 
3. The sea level rise study from the south does not require a medium-high 

risk aversion analysis. 
 

The Second Appeal further asserts that the Project’s sea level rise analysis for waves 
coming from the south was required to consider the “medium-high risk aversion, high emission 
sea level rise scenario of 8.5 feet[],” but again fails to provide any citation to the LCP or Sea 
Level Rise Policy Guidance provisions that supposedly contain this mandate (entirely ignoring 
the fact that a sea level rise analysis is not required for this non-beachfront Project).  That is 
because not a single section of the LCP requires any specific level of risk aversion for sea level 
rise analyses.  Rather, it is accepted practice that Coastal Commission and expert guidance 
inform the specific type of analysis based on the location of any given property and expected 
wave action.  In this case, a low-medium risk analysis was done because there are seawalls, large 
homes, and a road between the beach and the Project—all of which were assumed to be 
nonexistent in the analysis.  And, again, this sea level rise analysis was requested by City staff 
to be ultra-conservative—not because the LCP requires it.  

 
Even if the LCP did require a sea level rise analysis for the Project, the Sea Level Rise 

Policy Guidance provides that “LCPs and CDPs should analyze the medium-high and/or extreme 
risk aversion projections…of sea level rise, as appropriate, in order to understand the 
implications of a worst case scenario.” (Sea Level Rise Policy Guidance, p. 37)(Emphasis 
added.)  The plain meaning of this sentence and the surrounding context make it clear that this is 
not a blanket requirement that all projects use a specific level of risk analysis.  First of all, the 
word “should” and phrase “as appropriate” make it clear that the Coastal Commission is 
providing policy guidance that discretion should be applied on a case-by-case basis to determine 
the level of analysis, and here the LCP does not even require any analysis given all the 
intervening land and structures between the beach and the Project. 
 
 C. The Planning Commission’s Decision is Supported by Substantial Evidence. 
 

At this point, the sea level rise analysis submitted for the Project vastly exceeds any 
rational level of analysis that would be considered prudent for a non-beachfront Property.  The 
City’s reviewers and the Planning Commission have reviewed the analysis and determined that it 
is more than sufficient.  But the Second Appeal claims that even this absurdly conservative level 
of analysis is inadequate, and that an even higher standard is required “to fully analyze the 
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options.”  Having failed to cite to any applicable regulations or provide any substantial evidence, 
the Second Appeal’s vague suggestion provides no basis for overturning the decision of the 
Planning Commission.  
 

4. The Project Will not Increase Illumination Within ESHA and ESHA Buffer.  

 The Second Appeal alleges that the Project will introduce night lighting that will 
introduce illumination into ESHA, contrary to LIP Section 4.6.2.  As discussed above, in many 
respects the Second Appeal is wrong on the law, completely mischaracterizing or ignoring clear 
language of the LCP.  Here, it is simply wrong on the facts.  As shown in the simulations 
attached as Exhibit F, none of the Project’s night lighting will increase illumination in ESHA, 
and the Project will in fact reduce nighttime illumination in ESHA relative to existing conditions.   

 Further, the Appellant’s argument that a swimming pool should be classified as a “private 
recreational facility” pursuant to LIP Section 4.6.2 strains credulity.  The City has traditionally 
interpreted “private recreational facility” as referring to tennis courts or similar facilities that are 
commonly illuminated from above with tall pole lighting.  The Appellant provides no rational 
explanation for an interpretation of LIP Section 4.6.2 that would encompass a residential 
swimming pool, nor can any City precedent be pointed to in this regard. 

5. The Project Complies with Applicable LCP Provisions Regarding the 
Protection of Cultural Resources.  

The Second Appeal takes issue with the Project’s Condition of Approval 13, which 
requires that an archeologist be present onsite to observe grading and excavation work until the 
upper two feet of soil have been removed, stating that LUP Policy 5.64 requires “on-site 
monitoring of all grading, excavation and site preparation that involve earthmoving operations 
by a qualified archeologist and appropriate Native American consultant.” (Emphasis in original) 
However, the Appellant’s interpretation ignores the complete text of LUP Policy 5.64, which 
calls for on-site monitoring of grading and excavation for new development only when such 
development is located “on sites identified as archaeologically sensitive.”  As noted in the Staff 
Report for the Second Planning Commission hearing, the City’s Cultural Resources Map 
identifies the Property as having a very low potential to contain archaeological resources, and 
LUP Policy 5.64 therefore has no application to the Project.  Yet, according to the Appellant, 
LUP Policy 5.64 requires both an archeologist and Native American consultant to be physically 
present to observe all grading and excavation activities at any site in the Coastal Zone during the 
entirety of those activities.  In addition to being contrary to the plain meaning of LUP Policy 
5.64, which limits monitoring to sites identified as archaeologically sensitive, it is unreasonable 
to assume that the LUP intended to require such extensive monitoring for sites that are extremely 
unlikely to contain any archaeological resources, and it is most certainly not the City’s practice.  
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In light of the Property being identified as having a very low potential to contain 
archaeological resources, Condition No. 13 represents a conservative approach.  The Second 
Appeal offers no evidence that any additional requirements are necessary to comply with the 
LCP or to protect cultural resources.  

6. The Project’s Development Area Does Not Exceed 25 Percent of the Lot 
Area.  

The Second Appeal asserts that the Project exceeds the maximum allowable twenty-five 
percent of development area.  It does not.  After this exact same issue was raised in the First 
Appeal, the City Council instructed the Project Applicant to return to the Planning Commission 
with specific information about how the walls included in the Project are incorporated into the 
maximum development area.  The new site plan submitted for the Project specifically includes 
all new site wall footprints, resulting in a total development area of 3,126 square feet.   

In an attempt to pour old wine into a new bottle, the Second Appeal now focuses on the 
existing wall (the “Western Wall”) along the shared boundary between the Property and the 
neighbor’s tennis court located immediately to the west at 23331 Malibu Colony Road (the 
“Tennis Court”).  But as the Project Applicant explained at the Second Planning Commission 
Hearing, the Western Wall belongs to the neighbor and was built pursuant to a building permit 
issued to the owner of the Tennis Court in 1972 (attached as Exhibit G).  It has nothing to do 
with the Project.   

The Second Appeal argues that a survey indicated that a small portion of the Western 
Wall could potentially encroach on the Property, but the wall is owned by the neighbor and 
simply is not part of the Project.  As the City Council is well aware, boundary walls extending 
partially onto neighboring properties are an extremely common occurrence in Malibu and 
practically everywhere else.   

Further, contrary to the Second Appeal’s suggestion that the Western Wall is somehow 
part of the Project, the Project’s site plan clearly indicates that the Western Wall is not to be 
removed or altered in any way.  The language from Resolution No. 21-53 that is quoted in the 
Second Appeal to support the Appellant’s argument that the Project’s scope of work includes the 
western wall is: “perimeter walls not to exceed six feet in height along the side property lines[],” 
a statement which  refers only to new walls which are part of the Project and which common 
sense dictates is to be read in connection with the site plan showing that the Western Wall will 
not be altered.  It is absurd to suggest that the resolution language quoted by the Appellant 
should be read as imposing a “not to exceed six feet” height limit on an existing wall owned by a 
neighbor.   

Importantly, the Western Wall’s building permit indicates that it was constructed in 1972, 
prior to the 1976 adoption of the Coastal Act and even prior to the January 1, 1973 
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implementation of Proposition 20 which established regional coastal commissions.  The Western 
Wall therefore falls outside the scope of “development” as defined in the Coastal Act and LCP, 
and is exempt from the provisions of the LCP, including the 25% development area maximum.  

Finally, the Second Appeal also appears to suggest, although in a strangely indirect and 
opaque way, that the Project also exceeds the maximum Development Standard on the basis of 
“graded slopes” which should be included in the Project’s total.  Simply put, there are no “graded 
slopes” on the Property at all, and none are proposed to be created as part of the Project.  

7. The Project’s Drainage Complies with all Applicable Provisions of the MMC 
and LCP.  

 The Second Appeal states that “issues” and “concerns” have been “raised regarding 
flooding…to Malibu Colony Road,” but fails not only to specify what those concerns and issues 
are, but who supposedly raised them.  The Second Appeal offers no evidence to support the 
absurd suggestion that stormwater drainage from a single residential lot in Malibu Colony could 
somehow create a flood or substantially worsen flooding conditions.  Offering only a vague 
insinuation that the Project’s drainage could “exacerbate” flooding on Malibu Colony Road, the 
Second Appeal cites to no authority that relates to drainage, and calls for nothing other than 
“[f]urther analysis and discussion.”  Absent any explanation of how the Project’s drainage 
violates any provision of the LCP or other City ordinances, a request for further discussion is not 
a legitimate basis for an appeal.   

 The Project includes changes to the Property that will significantly improve existing 
stormwater treatment and drainage conditions by removing large amounts of existing 
impermeable surface, and will result in drainage from the Property going onto Malibu Colony 
Road as it does with other Malibu Colony properties, including the Appellant's Property.   

II. CONCLUSION  

As explained above, none of the assertions in the Second Appeal are supported by 
substantial evidence, and the Project complies in every respect with the MMC and LCP.  The 
Appellant has had multiple hearings in front of the Planning Commission and City Council over 
the course of several years, each one taken as a new opportunity to impose delay and attempt to 
hold the Project hostage.  In every instance, the issues raised have been conclusively resolved, 
and the Project’s compliance with the MMC and LCP has been confirmed.  In those instances 
when the Appellant has raised questions about the Project’s compliance with regulations 
pertaining to authorities other than the City, such as the Regional Water Quality Control Board 
or CDFW, those agencies have unequivocally confirmed the Project’s compliance.  The Project 
has now been vetted and scrutinized from every possible angle, multiple times.  No questions can 
possibly remain regarding compliance with the MMC and LCP.  We respectfully request that the 
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City Council uphold the Planning Commission’s decision and bring this long process to a 
conclusion. 

Thank you very much for your time and consideration.  Should you have any questions, 
please do not hesitate to contact me at (310) 312-4305. 

Very truly yours, 

Victor De la Cruz 
Manatt, Phelps & Phillips, LLP 

Enclosures 
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Modified Design with Large Window Serving as View Corridor 
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EXHIBIT B 
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Comparison of Proposed vs. Maximum Height 
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View from Ms. Israel’s 2nd Floor Balcony with Story Poles Showing Location of Project 
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State of California – Natural Resources Agency  GAVIN NEWSOM, Governor 
DEPARTMENT OF FISH AND WILDLIFE  CHARLTON H. BONHAM, Director  

South Coast Region 
3883 Ruffin Road 
San Diego, California 92123 
(858) 467-4201 
www.wildlife.ca.gov 
 

Conserving California’s Wildlife Since 1870 

January 18, 2022 
 
Carl Lisberger 
2049 Century Park East, Suite 1700 
Los Angeles, CA 90067 
clisberger@manatt.com  
 
Lake or Streambed Alteration Notification Not Required, EPIMS Notification No. 
LAN-26837-R5, 23325 Malibu Colony Road 
 
Dear Mr. Lisberger: 
  
The California Department of Fish and Wildlife (CDFW) reviewed your Lake or 
Streambed Alteration (LSA) Notification. CDFW has determined that the project 
described in your LSA Notification is not subject to the notification requirement in Fish 
and Game Code section 1602 and that your fee will be refunded.  
 
As described in your Notification, the project is located at 23325 Malibu Colony Road, 
Malibu, Los Angeles County, California 90265; Assessor’s Parcel Number (APN) 4452-
010-017. The project description includes the demolition of the existing improvements 
and structures at the project site and the construction of a new single-family home with 
guest house, garage, pool, pool house, and on-site wastewater treatment system. The 
impacts from this project will be limited to the land within the boundaries of the property 
lines for APN 4452-010-017 and will not extend into Malibu Lagoon, Malibu Creek, or 
the Pacific Ocean. 
 
CDFW finds that the project will not substantially divert or obstruct the natural flow of 
any river, stream, or lake; substantially change or use any material from the bed 
channel or bank of any river, stream, or lake; or deposit or dispose of debris, waste, or 
other material where it may pass into any river, stream, or lake.  
 
A copy of this letter and your submitted Notification shall be available at all times at the 
work site. This letter and the Notification for this project can be accessed any time by 
following the steps below: 
 
1. Log into EPIMS at https://epims.wildlife.ca.gov/index.do. 
2. From the Main Menu, select Permit Tracking. 
3. Select the project associated with the permit number listed in this email. 
4. From the Permit Components list, click on the Correspondence form. 
5. Under the Documents from CDFW section, click on the blue hyperlink file name 
ending with NNR. 
 
 

DocuSign Envelope ID: D0F7DF77-BC0F-45BC-8454-C3148C384876

126 of 709



Carl Lisberger 
January 18, 2022 
Page 2 of 2 
 
When the signed letter is available, go to Permit Tracking, click on your Project Title, 
select the LSA Notification Not Required Letter from the permit components, and click 
Print at the top of the page to print your final letter. Once you have printed your Letter, 
you are authorized to begin your project activities. A copy of this letter, submitted 
Notification, and all associated attachments must be available at the project site at all 
times. You are responsible for complying with all applicable local, state, and federal 
laws in completing your work.  
 
Please note that if you change your project so that it differs materially from the project 
you described in your original Notification, you will need to submit a new Notification 
and corresponding fee to CDFW.  
 
Your refund may take from four to six weeks to process and a check will be sent to the 
applicant address provided in your notification. 
 
If you have any questions regarding this matter, please contact Frederic (Fritz) Rieman, 
Environmental Scientist, at (562) 619-0605 or by email at 
Frederic.Rieman@wildlife.ca.gov.  
 
Sincerely, 
 
 
 
Victoria Tang 
Senior Environmental Scientist (Supervisory) 

ec:  California Department of Fish and Wildlife 
  

Frederic (Fritz) Rieman, Environmental Scientist 
 Frederic.Rieman@wildlife.ca.gov 
 
 Victoria Tang, Senior Environmental Scientist (Supervisory) 
 Victoria.Tang@wildlife.ca.gov 
 
 Susan (Sue) Howell, Staff Services Analyst 

Susan.Howell@wildlife.ca.gov 
 
WRA, Inc. 
 
Mike Nieto, San Diego Office Director 
nieto@wra-ca.com  

DocuSign Envelope ID: D0F7DF77-BC0F-45BC-8454-C3148C384876
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Senior Water Resource Control Engineer, Supervisory
Los Angeles Regional Water Quality Control Board

320 W. 4th Street, Suite 200
Los Angeles, CA 90013
Tel: (213) 576-6683
Jim.kang@waterboards.ca.gov

Due to COVID-19, I am teleworking on a full-time basis.
E-mail is the best way to reach me for immediate assistance.

From: Melinda Talent <mtalent@malibucity.org> 
Sent: Thursday, February 4, 2021 4:18 PM
To: Kang, Jim@Waterboards <Jim.Kang@Waterboards.ca.gov>
Cc: Yolanda Bundy <ybundy@malibucity.org>
Subject: 23325 Malibu Colony Rd. - Letter of concurrence

EXTERNAL:

Hi Jim,

Pursuant to our phone conversations today and to summarize the request from City Council for
input from the Los Angeles Regional Water Board, the City needs documentation from your office
that there is no increase in wastewater flow from the proposed project in conformance with the
City’s Prohibition Policy pertaining to development in the Prohibition Area.  

The City provided you with the wastewater design reports, appeal documents with supporting
materials and City Council staff report, including a discussion of Environmental Health determination
that the wastewater flow calculations by the applicant’s wastewater designer met the criteria in the
Prohibition Policy.  In addition, a letter dated December 10, 2020, from the applicant’s wastewater
system designer outlining the calculations of wastewater flow was sent to you by the applicant’s
OWTS designer.

At this time, the City is requesting concurrence from your office that there is no increase in
wastewater flow from the proposed project based on the water balance calculations in conformance
with the City’s Prohibition Policy.

Thank you for your assistance with this request.  Please contact me if you have any questions.

Regards,
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Melinda Talent, REHS
Environmental Health Administrator
City of Malibu
23825 Stuart Ranch Rd.
Malibu, CA 90265
310/456-2489 ext. 364
www.malibucity.org
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Existing Nighttime Lighting 

 

 

 

Proposed Nighttime Lighting 
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Commission Agenda Report

To: Chair Jennings and Members of the Planning Commission 

Prepared by:  Raneika Brooks, Associate Planner 

Approved by: Richard Mollica, Planning Director 

Date prepared: July 22, 2021 Meeting date: August 2, 2021 

Subject: Coastal Development Permit No. 18-035, Variance No. 19-062, and 
Demolition Permit No. 19-003 – An application to demolish an existing 
single-family residence and associated development and construct a 
new single-family residence and associated development  

Location: 23325 Malibu Colony Drive, within the appealable coastal 
zone 

APN: 4452-010-017 
Owner: Axel 23324, LLC 

RECOMMENDED ACTION: Adopt Planning Commission Resolution No. 21-53 
(Attachment 1) determining the project is categorically exempt from the California 
Environmental Quality Act (CEQA) and approving Coastal Development Permit (CDP) No. 
18-035 for the demolition of a one-story, single-family residence and associated
development, totaling 2,963 square feet, and construction of a new 5,146 square foot, two-
story single-family residence, swimming pool, decks, permeable driveway, and other
associated development, and replacement of the onsite wastewater treatment system
(OWTS); including Variance (VAR) No. 19-062 for the reduction of the required 100-foot
buffer from an Environmentally Sensitive Habitat Area (ESHA) (Malibu Lagoon) and
Demolition Permit (DP) No. 18-010 for the demolition of the existing residence and
associated development located in the Single Family, Medium Density (SFM) zoning
district within the Malibu Colony Overlay District located at 23325 Malibu Colony Drive
(Axel 23324, LLC).

DISCUSSION:  The subject parcel is a residentially developed lot on a relatively level pad 
located on the north side of Malibu Colony Drive. The parcel is surrounded by Malibu 
Lagoon State Beach on the north and east, which contains wetland ESHA; however, the 
subject site is fully disturbed and is devoid of any ESHA. As shown in Figure 1, the existing 
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e. OWTS did not conform to the required setback 
f. Noncompliance with requirements for archaeological review 

  
2. Compliance with requirements for the project site’s special flood hazard area; 
 
3. Conceptual approval of the OWTS was inconsistent with the LCP and Malibu 

Municipal Code (MMC) requirements; and  
 
4. Conceptual approval of the OWTS was approved contrary to the City’s policy for 

the Civic Center Wastewater Prohibition Area Memorandum of Understanding 
(MOU) with the Los Angeles Regional Water Quality Control Board (RWQCB).  

 
The Council discussion focused on the project’s consistency with the MOU for the Civic 
Center Prohibition Area, the inclusion of the perimeter walls in the development area 
calculations, and the need for additional sea-level rise analysis for the 100-year economic 
life of the structure. The sentiment of Councilmember Peak and Councilmember Wagner 
was that the project should be remanded to the Planning Commission after 1) written 
documentation was obtained from the RWQCB to demonstrate consistency with the MOU, 
2) development area was recalculated to include the perimeter walls, and 3) the review of 
additional sea-level rise analysis to address the 100-year economic life of the 
development. After the aforementioned items had been addressed, the Council approved 
a motion to remand the project back to the Planning Commission.  
 
On February 4, 2021, the City Environmental Health Administrator reached out to the 
RWQCB and requested a concurrence on the City’s determination that the proposed 
project would not result in an increase in wastewater flow, based on the original 
wastewater design reports, appeal documents, City Council staff report, and supplemental 
data provided by the applicant’s wastewater system designer. On February 26, 2021, staff 
received a response from the RWQCB, where it concurred with staff’s determination that 
the project did not increase wastewater flow (Attachment 3).   
 
On February 17, 2021, the City’s coastal engineering reviewers, Michael B. Phipps, PG, 
CEG and Lauren J. Doyel, PE, GE, issued a memo that provided a review of and 
concurrence with additional data provided by the coastal engineering consultant, David C. 
Weiss (DCWSE) and the property owner’s former legal counsel, Steven Kauffman.  The 
additional information submitted addressed a series of issues that were discussed during 
the City Council appeal hearing, including Councilmembers’ concerns about sea-level rise 
over the expected 100-year economic life of the proposed structure.  The applicant’s 
supplemental data provided additional details regarding the two sets of scenarios of sea-
level rise analyses prepared for the project: 1) the effect of wave action from the south of 
the property that utilized the low-risk aversion scenario over a 100-year economic life of 
the structure and 2) the effect of surface water reaching the site from the east that utilized 
a medium-high risk aversion over the expected 75-year economic life of the structure.  The 
memo from the City coastal engineers, which includes supplemental data from DCWSE, 
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Steven Kaufman, and the California Coastal Commission (CCC), is included as 
Attachment 4. 
 
DCWSE’s memo discussed the CCC Sea Level Rise Policy Guidance  (November 2018) 
and the recommended use of the medium-high risk aversion scenario for beachfront 
residential development.  The memo references additional CCC correspondence, which 
is included as part of Attachment 4, that identifies the medium-high risk aversion scenario 
as the recommended “precautionary projection” because beachfront properties are less 
adaptive and more vulnerable to hazards caused by wave action.  The City coastal 
engineering reviewers concur with DCWSE’s conclusion that the subject non-beachfront 
property does not have the same vulnerability to hazards caused by direct wave action 
from the south because the property is protected by an existing bulkhead, existing beach-
front residences, and a 40-foot-wide improved road.  Accordingly, the low-risk aversion 
sea-level rise scenario projected over an assumed 100-year economic life of the project 
was deemed appropriate because of the site’s decreased vulnerability to hazards caused 
by wave action.  It is important to note that, although the subject property is non-
beachfront, DCWSE conservatively used the 100-year economic life of the proposed 
structure assuming there were no barriers of the existing bulkhead, existing residences, 
or the existing 40-foot-wide improved road (i.e., an unprotected beach condition).  
 
DCWSE’s supplemental submittal goes on to discuss the analysis of potential impacts of 
wave uprush on the east side of the property.  This analysis used a medium-high risk 
aversion scenario because there are no physical barriers to protect the property in the 
event wave run-up and overtopping water reaches the site from the east.  The City coastal 
engineering reviewers concur with DCWSE’s use of the expected 75-year economic life 
of the proposed non-beachfront structure, rather than the 100-year economic life of the 
structure because the property is not located on the shoreline, beach, or coastal bluff.  The 
analysis of the potential impact of waves from the east concluded that the waves would 
break hundreds of feet away from the subject site, resulting in eight inches of flooding from 
a minor water bore dissipating at the subject property.   
 
During the City Council hearing on the appeal, Councilmember Wagner expressed a 
concern that the proposed perimeter wall and the associated fill on the property would 
create a “hardened island” that has the potential to redirect water flow to the east and 
exacerbate erosion occurring at the Adamson House.  DCWSE reviewed this concern and 
the City coastal engineering reviewers concurred with the conclusion that, because the 
project site is 1,500 feet west of the Adamson House, which includes the 700-foot wide 
mouth of Malibu Lagoon/Creek, the proposed project has no impact on the erosion 
occurring at the Adamson House. 
 
On May 20, 2021, the applicant submitted modified project plans that included updated 
ESHA development area calculations which, after including the surface area of the new 
perimeter walls, resulted in an additional 89 square feet of development area. The updated 
project plans are included as Attachment 5 and the updated story pole plan and 
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The project site is fully disturbed and there is no potential for sensitive resources to occur 
on the project site. However, the project’s location within the 100-foot wetland ESHA buffer 
from Malibu Lagoon means the project is subject to the ESHA development standards. 
Pursuant to LIP Section 4.4.4(C), the project did not require the submittal of a detailed 
biological study nor did it require review by the Environmental Review Board (ERB) 
because the project consists of the demolition and the reconstruction of the residence 
within the existing building pad area and will not require additional fuel modification in 
ESHA. Since the boundary of the Malibu Lagoon Restoration and Enhancement Project 
abuts the property lines for the project site, staff assumed the ESHA area to abut the 
property boundary.   
 
The setback requirements that are specific to the Malibu Colony Overlay District 
supersede those provided in LIP Section 3.6, including those requiring a 100-foot setback 
from parkland2. Accordingly, a parkland setback variance is not included.   
 
The application does, however, include VAR No. 19-062 to allow encroachment into the 
ESHA buffer for the residence and fuel modification. Given the lot size and dimensions, it 
is not feasible to avoid encroachment into the ESHA buffer because the entire property is 
within the 100-foot buffer from Malibu Lagoon. The Los Angeles County Fire Department 
(LACFD) requires a fuel modification plan identifying specific zones within a 200-foot 
radius of proposed structures3. Under Government Code Section 51184(a), fuel 
modification does not apply to open space lands that are environmentally sensitive 
parklands. Therefore, the fuel modification of the proposed project will not be required to 
extend into the adjacent parkland and no new fuel modification impacts will result.   
 
As demonstrated in the project plans, the existing development includes four detached 
buildings that are sprawled across the property with existing hardscape between and 
around the buildings that cover approximately 69 percent of the lot. The proposed project 
will reduce the encroachment into the ESHA buffer by reducing the development area to 
25 percent of the lot size. Accordingly, the project meets the maximum allowed size for 
the development area4 as required by LIP Section 4.7.1, which is based on 25 percent of 
the lot size. Because the encroachment into ESHA buffer does not change from the 

 
2 Pursuant to LIP Section 3.6(F)(6), new development adjacent to parklands, where the purpose of the park is to 
protect the natural environment and ESHA, shall be sited and designed to minimize impacts to habitat and 
recreational opportunities, to the maximum extent feasible. Natural vegetation buffer areas shall be provided around 
parklands. Buffers shall be of a sufficient size to prevent impacts to parkland resources, but in no case shall they be 
less than 100 feet in width. 
3 The fuel modification zones are strips of land where combustible vegetation is modified and/or partially or totally 
replaced with drought-tolerant, low-fuel-volume plants. 
4 Pursuant to LIP Section 4.7.1, the allowable development area (as defined in Chapter 2 of the Malibu LIP) on parcels 
where all feasible building sites are ESHA or ESHA buffer shall be 10,000 square feet or 25 percent of the parcel 
size, whichever is less.  The development area is defined as the approved portion of a project site that is developed, 
including the building pad and all graded slopes, all structures, and parking areas. The area of one access driveway 
or roadway not to exceed 20 feet wide, and one hammerhead safety turnaround, as required by the Los Angeles 
County Fire Department not located within the approved building pad shall be excluded from the total development 
area. 
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existing residence, and the project meets the 25 percent development area limit of the LIP, 
the variance findings can be made.    
View Impact Concerns 
 
After viewing the installed story poles for the original proposed project, two neighbors 
expressed concerns about obstructed private scenic views. The concerned neighbors 
reside at 23338 Malibu Colony Drive and 23349 Malibu Colony Drive which are both 
located west of the project site and have views of Surfrider Beach, the Malibu Pier, and 
the mountains from second and third story decks.   
 
As stated earlier, the residential non-beachfront development standards contained in LIP 
Section 3.6 are supplemented by standards specific to the Malibu Colony Overlay District. 
The standard non-beachfront residential development standards allow structure height 
increases above 18 feet up to 24 feet for a flat roof and up to 28 feet for a pitched roof with 
the approval of a site plan review. To approve a site plan view for a height increase above 
the base of 18 feet, staff must assess the potential obstruction of scenically impressive 
views of the Pacific Ocean, off-shore islands, Santa Monica Mountains, canyons, valleys, 
or ravines from the main viewing area5 of an affected residence.   
 
However, the non-beachfront residential development standards for the Malibu Colony 
Overlay District allow structure heights up to 24 feet for a flat roof and up to 30 feet for a 
pitched roof, by right, and without any discretion or visual analysis to assess the 
obstruction of scenically impressive private views. In any event, the view impact concerns 
expressed by the neighbors were based on views that were from second and third story 
decks which per the MMC do not qualify as primary viewing areas. 
 
Surrounding Land Uses and Project Setting 
 
The residential properties on Malibu Colony Drive, a private, gated street, are zoned SF-
M and are developed with one-, two-, and three-story single-family residences, most of 
which have minimal setbacks from Malibu Colony Drive. The subject parcel is the 
northeastern-most property within the Malibu Colony Overlay District. It is bordered by 
Malibu Lagoon State Beach to the north and east, to the south by Malibu Colony Drive, 
and to the west by single-family residences. On the south side of Malibu Colony Drive are 
beachfront single-family residences. Table 1 summarizes the surrounding land uses. 
 

 
5  CDP’s that require a site plan review for structure height include the protection of scenically impressive views from 
private residences as established in the MMC.  Pursuant to MMC Section 17.40.040(A)(17), the “main viewing area” 
shall be limited to the ground floor of the principal residence, or the primary living area (excluding bedrooms) if not 
located on the ground floor, or abutting outdoor deck or patio area at relatively the same elevation as the ground floor 
of the principal residence whichever has the superior view corridor. Hallways, closets and mechanical rooms shall 
not be considered main viewing areas. 
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f. New landscaping and hardscape, including a permeable driveway; and 
g. Perimeter walls not to exceed six feet in height along the side property lines and a 

six-foot-high visually permeable auto gate in the front yard. 
 

Discretionary requests: 
 

a. VAR No. 19-038 for the reduction of the required 100-foot wetland ESHA buffer; 
and 

b. DP No. 19-003 for the demolition of the existing single-family residence and 
associated development. 

 
LCP Analysis  
 
The LCP consists of the Land Use Plan (LUP) and the LIP. The LUP contains programs 
and policies implementing the Coastal Act in Malibu. The LIP contains provisions to carry 
out the policies of the LUP to which every project requiring a coastal development permit 
must adhere. 
 
There are 14 LIP chapters that potentially apply depending on the nature and location of 
the proposed project. Of these, five are for conformance review only and contain no 
findings:  1) Zoning, 2) Grading, 3) Archaeological/Cultural Resources, 4) Water Quality 
and 5) OWTS. These chapters are discussed in the LIP Conformance Analysis section. 
 
The nine remaining LIP chapters contain required findings: 1) Coastal Development 
Permit; 2) ESHA; 3) Native Tree Protection; 4) Scenic, Visual and Hillside Resource 
Protection; 5) Transfer of Development Credits; 6) Hazards; 7) Shoreline and Bluff 
Development; 8) Public Access; and 9) Land Division. For the reasons described in this 
report, including the project site, the scope of work, and substantial evidence in the record, 
only findings in the following chapters are applicable to the proposed project: General 
Coastal Development Permit (including the VAR), ESHA, Scenic, Visual, and Hillside 
Resource Protection, Hazards, Shoreline and Bluff Development, and Public Access.6 
These chapters are discussed in the LIP Findings section of this report.   
 
The findings required by MMC Section 17.70.060 for the demolition permit are also 
discussed.  
 
LIP Conformance Analysis 
 
The proposed project has been reviewed by the Planning Department, City Biologist, City 
Environmental Health Administrator, City Coastal Engineer, City Public Works 
Department, City geotechnical staff, Los Angeles County Waterworks District No. 29 
(WD29), and the Los Angeles County Fire Department (LACFD) (Attachment 7 – 

 
6 The Native Tree Protection, Transfer of Development Credits, and Land Division findings are neither applicable nor 

required for the proposed project. 
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an abundance of caution, the following conditions of approval were added by the Planning 
Commission in approval of Resolution No. 21-53: 
 

13. A qualified archaeologist shall be present onsite to observe grading, 
mechanical excavations and earth moving activities until the upper two feet 
of soil have been removed, graded or grubbed. Should the presence of 
important archaeological cultural resources be found, a Phase II Evaluation 
and Phase III Mitigation Program shall be conducted by a qualified 
archaeologist in consultation with a qualified Chumash cultural resource 
monitor. The Planning Director shall review and approve all design/work plans 
for Phase III Mitigation Programs and reports which detail the evaluative 
techniques and results. 

 
14. A final report shall be prepared by the monitoring archaeologist and submitted 

to the Planning Department prior to the issuance of a certificate of occupancy. 
 
The project has been conditioned to meet this requirement and complies with LIP Chapter 
11. 
 
Water Quality (LIP Chapter 17) 
 
The City Public Works Department has reviewed and approved the project for 
conformance to LIP Chapter 17 requirements for water quality protection. Standard 
conditions of approval require that prior to grading permit issuance, a local storm water 
pollution prevention plan, and final grading and drainage plan must be approved by the 
City Public Works Department. With the implementation of these conditions, the project 
conforms to the Water Quality Protection standards of LIP Chapter 17. 
 
Wastewater Treatment System Standards (LIP Chapter 18) 
 
LIP Chapter 18 addresses OWTS. LIP Section 18.7 includes specific siting, design, and 
performance requirements. The proposed project includes an upgraded OWTS to serve 
the replacement residence. This new OWTS consists of a 1,500-gallon Mid State 
advanced treatment system with an ultraviolet disinfection unit and will be re-sited from 
the eastern portion of the property to below the proposed driveway within the front yard 
setback.  
 
The subject parcel is located within the Civic Center Prohibition Area that prohibits the 
discharge of existing OWTSs based on a three-phased schedule to cease discharges from 
Phase One systems by September 30, 2018, Phase Two systems by November 24, 2024, 
and Phase Three systems by November 5, 2028. The prohibition is not intended to prevent 
repairs, maintenance, and upgrades to existing OWTSs provided that they do not expand 
the capacity of the systems or increase flows of wastewater. The subject property is 
located within Phase Two of the prohibition zone and the RWQCB has concurred that the 
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project can be approved because the proposed system will not result in an expansion of 
the current daily wastewater disposal capacity of the site consistent with the MOU between 
the City of Malibu and the RWQCB.   
 
The system has been reviewed by the City Environmental Health Administrator and found 
to meet the requirements of the Malibu Plumbing Code, MMC, and LCP (See 
Environmental Health Review Sheet in Attachment 7). An operation and maintenance 
contract and recorded covenant covering such must comply with City of Malibu 
Environmental Health requirements. Conditions of approval have been included in 
Resolution No. 21-53, which requires continued operation, maintenance, and monitoring 
of onsite facilities. 
 
LIP Findings 
 
A. Coastal Development Permit (LIP Chapter 13) 
 
LIP Section 13.9 requires that the following four findings be made for all coastal 
development permits. 
 
Finding 1.  That the project as described in the application and accompanying materials, 
as modified by any conditions of approval, conforms with the certified City of Malibu Local 
Coastal Program. 
 
The project is proposed on a non-beachfront lot located in the SF-M zoning district within 
the Malibu Colony Overlay District in an area designated for single-family residential uses. 
The proposed single-family residence and associated development are permitted uses. 
The project has been reviewed for conformance with the LCP by the Planning Department, 
City Biologist, City Environmental Health Administrator, City Coastal Engineer, City Public 
Works Department, City geotechnical staff, WD29, and the LACFD. As discussed herein, 
based on submitted reports, project plans, visual analysis and site investigations, the 
proposed project, as conditioned, conforms to the LCP and MMC in that it meets all 
applicable residential development standards, inclusive of the requested VAR. 
 
Finding 2.  If the project is located between the first public road and the sea, that the 
project is in conformity to the public access and recreation policies of Chapter 3 of the 
Coastal Act of 1976 (commencing with Sections 30200 of the Public Resources Code). 
 
The project is located between the first public road and the sea. However, the subject 
property fronts landward of Malibu Colony Drive, a private street, which does not provide 
public access to the beach. The only vehicular and pedestrian access into the 
neighborhood is provided through a manned security gate, with entry limited to residents 
and approved guests. Public access to the ocean is available immediately east at Malibu 
Lagoon (Surfrider Beach) State Beach. The location of the proposed project and related 
construction activities will not interfere with the public’s right or existing ability to access 
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the coast. The project conforms to the public access and recreation policies of Chapter 3 
of the Coastal Act of 1976. 
 
Finding 3.  The project is the least environmentally damaging alternative.  
 
This analysis assesses whether alternatives to the proposed project would significantly 
lessen adverse impacts on coastal resources.  
 
Alternative Location – Staff conducted an initial visual analysis of the project site on 
October 25, 2018. Staff visited the property again on February 21, 2020 and again on July 
8, 2021 to document the erected story poles and reviewed alternate site locations for the 
proposed project. An alternative location of the residence could be proposed; however, 
the lot is only 75 feet wide and 166.70 feet deep and has been fully disturbed since 1952.   
The proposed development is sited 20 feet from the southern property line to 
accommodate the required two unenclosed parking spaces and approximately 57 feet 
from the northern property line which borders the ESHA boundary. Relocating the 
residence would result in siting it closer to the Malibu Lagoon ESHA.   
 
Smaller or One-Story Project – A smaller or one-story project could be proposed, but a 
variance would still e required because the entire property is located within the ESHA 
buffer. Moreover, the proposed project complies with the Malibu Colony Overlay District 
development standards that were specifically designed for this neighborhood. The subject 
parcel is 0.29 acre with existing development that has a nonconforming development area 
of approximately 69 percent of the lot area. The proposed project’s development area has 
been limited to 25 percent of the lot area per LIP Section 4.7.1. It is not anticipated that a 
smaller footprint would provide any environmental advantages and the project, as 
designed and conditioned, is not expected to have significant environmental impacts. 
 
Less Than 50 Percent Remodel of the Existing Residence - The applicant could elect to 
remodel the existing residence, but given the substandard structural integrity of the 
development, the applicant determined this alternative would be cost-prohibitive and 
infeasible. A remodel of the existing residence would not meet the property owner’s 
objectives. It would also result in maintaining a nonconforming development area within 
the ESHA buffer.   
 
Proposed Project – The proposed project consists of the construction of a new 5,220 
square foot, two-story single-family residence, including a 400 square foot attached 
garage, swimming pool, decks, permeable driveway and other associated development, 
including the replacement of the OWTS that utilizes superior technology and is more 
beneficial for water quality than the existing OWTS. Moreover, the project will add more 
permeable surface and includes the use of a biofiltration system to treat stormwater runoff, 
while the existing development has no mechanism for treating stormwater runoff. The 
project significantly reduces the development area from approximately 69 percent to 25 
percent and increases landscaping that will result in the removal of exotic and invasive 
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plant species to be replaced with native, drought-tolerant, and non-invasive plant species. 
The proposed project complies with the height and development area requirements of the 
LCP. The proposed location has been reviewed and conditionally approved by the City 
Biologist, City Environmental Health Administrator, City Coastal Engineer, City Public 
Works Department, City geotechnical staff, WD29, and the LACFD, and meets the City’s 
residential development policies of the LCP and the MMC. The proposed project has been 
determined not to result in adverse biological, scenic or visual resource impacts, and is 
the least environmentally damaging feasible alternative. 
 
Finding 4.  If the project is located in or adjacent to an environmentally sensitive habitat 
area pursuant to Chapter 4 of the Malibu LIP (ESHA Overlay), that the project conforms 
with the recommendations of the Environmental Review Board, or if it does not conform 
with the recommendations, findings explaining why it is not feasible to take the 
recommended action. 
 
Pursuant to LIP Section 4.4.4(C), the project was not required to be reviewed by the ERB 
because the demolition of the structure and the construction of the residence is within the 
existing building pad area and will not require additional fuel modification in ESHA or ESHA 
buffer. 
 
B. Variance to allow encroachment into ESHA/ESHA buffer (LIP Section 13.26.5) 
 
The proposed variance would allow continued encroachment into the ESHA buffer for the 
residence. The Planning Commission may approve and/or modify an application for a 
variance in whole or in part, with or without conditions, only if it makes all of the following 
findings of fact supported by substantial evidence. The findings required to approve VAR 
No. 19-062 may be made as follows: 
 
Finding 1.   There are special circumstances or exceptional characteristics applicable to 
the subject property, including size, shape, topography, location, or surroundings such 
that strict application of the zoning ordinance deprives such property of privileges enjoyed 
by other property in the vicinity and under the identical zoning classification. 
 
There are a special circumstance and exceptional characteristic applicable to the subject 
property, such that strict application of the zoning ordinance deprives the property of 
privileges enjoyed by other properties in the vicinity. The property is immediately adjacent 
to Malibu Lagoon State Beach to the north and east and the required 100-foot wetland 
ESHA buffer encompasses the entire project site. There is no way to develop the property 
without encroaching into the ESHA buffer.   
 
The properties in the vicinity are primarily developed under the identical zoning 
classification, with similar development limitations, related to the development and fuel 
modification within the ESHA buffer. As demonstrated in Figure 1, the neighboring 
developed properties west of the project site that are also located on the north side of 
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Malibu Colony Drive and adjacent to Malibu Lagoon, are also developed within the 100-
foot buffer from the wetland. These developed properties are located at 23331 Malibu 
Colony Drive, 23337 Malibu Colony Drive, 23351 Malibu Colony Drive, 23401 Malibu 
Colony Drive, 23405 Malibu Colony Drive8, 23431 Malibu Colony Drive, and 23441 Malibu 
Colony Drive and each have a development area that exceeds 25 percent of the lot area. 
Strict application of the zoning ordinance would deprive the property of privileges enjoyed 
by other developed properties in the vicinity with the same zoning and constraints.  
 
Finding 2.   The granting of such variance will not be detrimental to the public interest, 
safety, health or welfare, and will not be detrimental or injurious to the property or 
improvements in the same vicinity and zone(s) in which the property is located. 
 
The project is designed to minimize grading and landform alteration and utilizes a 
previously disturbed area. The project complies with a development area that is 25 percent 
of the size of the parcel to minimize impacts to ESHA and will be smaller than the existing 
development area. The project has been designed to comply with all applicable standards 
of the Malibu Colony Overlay District. Therefore, the granting of a variance will not be 
detrimental to the public interest, safety, health or welfare, and will not be detrimental or 
injurious to the property or improvements in the same vicinity and SF-M zone district in 
which the property is located.   
 
Finding 3.   The granting of the variance will not constitute a special privilege to the 
applicant or property owner. 
 
The granting of the variance will not constitute a special privilege to the applicant or 
property owner in that the neighboring properties to the west, which are developed with 
single-family residences, also include development and fuel modification within the ESHA 
buffer. Also, the proposed single-family residence is consistent with the uses permitted in 
the applicable zoning designation. Therefore, granting of the variance will not constitute a 
special privilege to the applicant or property owner. 
 
Finding 4.   The granting of such variance will not be contrary to or in conflict with the 
general purposes and intent of this Chapter, nor to the goals, objectives and policies of 
the LCP. 
 
The LCP contains several policies and standards to ensure that allowing the project’s 
encroachment into the wetland ESHA buffer will still allow for the protection and 
preservation of ESHA. Pursuant to LUP Policy 3.12 and LIP Section 4.7.1, the 
development is limited to 25 percent of the lot area to minimize ESHA impacts. LUP Policy 

 
8 On June 3, 2005, a Wetland Delineation Study was prepared by TeraCor Resource Management for a project 
proposed at 23405 Malibu Colony Drive and found that the upland limit of the wetland boundary was approximately 
65 feet from the rear property line of the subject property.  However, with the completion of the Malibu Lagoon 
Restoration and Enhancement Project in 2013, the wetland delineation is expected to have shifted closer to the 
developed properties within the Malibu Colony Overlay District. 
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3.28 and LIP Section 4.6.4 prohibit a variance modification to the ESHA buffer except 
where there is no other feasible alternative to site development and the development does 
not exceed the maximum size allowed for the development area. The project complies 
with all these policies and standards. 
 
A photometric light study for the proposed project, included as Attachment 9, graphically 
demonstrates that the exterior and interior lighting will not result in light migration beyond 
the property boundaries or any illumination of ESHA. Also, while the roof deck on top of 
the easterly portion of the first floor does contain a pool, since it is integrated into the flat 
roof of the structure, it does not have the same night lighting characteristics as a tennis 
court or sports field (“private recreational facilities”) which would feature pole lighting, and 
as shown in the photometric study, does not illuminate ESHA. 
 
Pursuant to the lighting restrictions outlined in LIP Section 4.6.2, 6.5(G) and MMC Chapter 
17.41 (Malibu Dark Sky Ordinance), exterior lighting must be minimized, restricted to low-
intensity features, shielded, and directed away from ESHA and public viewing areas and 
must minimize light pollution of the night sky. the attached resolution includes the following 
conditions of approval related to lighting: 
 

• Exterior lighting must comply with the Dark Sky Ordinance and shall be 
minimized, shielded, or concealed and restricted to low-intensity features, so that 
no light source is directly visible from public view. Permitted lighting shall conform 
to the following standards: 

a.  Lighting for walkways shall be limited to fixtures that do not exceed two 
feet in height and are directed downward, and limited to 850 lumens 
(equivalent to a 60 watt incandescent bulb); 

b.  Security lighting controlled by motion detectors may be attached to the 
residence provided it is directed downward and is limited to 850 lumens; 

c. Driveway lighting shall be limited to the minimum lighting necessary for 
safe vehicular use. The lighting shall be limited to 850 lumens; 

d.  Lights at entrances as required by the Building Code shall be permitted 
provided that such lighting does not exceed 850 lumens; 

e.  Site perimeter lighting shall be prohibited; and 
f.   Outdoor decorative lighting for aesthetic purposes is prohibited. 

 
• No permanently installed lighting shall blink, flash, or be of unusually high 

intensity or brightness. Lighting levels on any nearby property from artificial light 
sources on the subject property(ies) shall not produce an illumination level 
greater than one foot candle.  

 
• Night lighting from exterior and interior sources shall be minimized. All exterior 

lighting shall be low intensity and shielded directed downward and inward so 
there is no offsite glare or lighting of natural habitat areas. High intensity lighting 
of the shore is prohibited. 
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• Motion sensor lights shall be programmed to extinguish ten minutes after 
activation. 

 
• Three violations of the conditions by the same property owner will result in a 

requirement to permanently remove the outdoor light fixture(s) from the site. 
 
The project, as proposed and conditioned, does not violate LCP lighting standards found 
in LIP Chapter 4 (ESHA), LIP Chapter 6 (Scenic and Visual Resources), or MMC Chapter 
17.41 (Malibu Dark Sky Ordinance). Furthermore, no evidence of illumination of ESHA, or 
an adverse biological or scenic impact has been provided, and any such impacts would 
be prevented by the standard project conditions included in the resolution that prohibit 
perimeter lighting and require all lighting to be down shielded.   
 
The project, as proposed and conditioned, does not violate LCP lighting standards found 
in LIP Chapter 4 (ESHA), LIP Chapter 6 (Scenic and Visual Resources), or MMC Chapter 
17.41 (Malibu Dark Sky Ordinance). Furthermore, no evidence of illumination of ESHA, or 
an adverse biological or scenic impact has been provided, and any such impacts would 
be prevented by the standard project conditions included in the resolution that prohibit 
perimeter lighting and require all lighting to be down shielded.   
 
There are no new ESHA impacts from the proposed residence as it does not expand 
beyond the area that is already disturbed. Moreover, the overlapping 200-foot fuel 
modification radii for the existing residential development located west and south of the 
project site, entirely encompass the project site. There is substantial evidence in the record 
that demonstrates there is no other feasible location to site the development. Accordingly, 
the project will not be contrary to or in conflict with the general purposes and intent of the 
zoning provisions nor contrary to or in conflict with the goals, objectives and policies of the 
LCP.  
 
Finding 5.   For variances to environmentally sensitive habitat area buffer standards or 
other environmentally sensitive habitat area protection standards, that there is no other 
feasible alternative for siting the structure and that the development does not exceed the 
limits on allowable development area set forth in LIP Section 4.7. 
 
The subject parcel is located entirely within the 100-foot wetland ESHA buffer. The project 
consists of the demolition of a single-family residence and associated development and 
the construction of a new two-story residence and associated development on a previously 
disturbed building pad located entirely within the fuel modification of the existing 
surrounding residences. The granting of the variance will not increase ESHA or ESHA 
buffer impacts as the proposed development does not expand beyond an area that was 
already disturbed. The proposed development area of 3,126 square feet complies with the 
maximum allowable pursuant to LIP Section 4.7 of 3,126 square feet and, therefore, would 
not exceed the limits on development area. 
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Finding 6.   For variances to stringline standards, that the project provides maximum 
feasible protection to public access as required by LIP Chapter 12. 
 
This finding does not apply as the variance does not pertain to stringline standards. 
 
Finding 7.   The variance request is consistent with the purpose and intent of the zone(s) 
in which the site is located. A variance shall not be granted for a use or activity which is 
not otherwise expressly authorized by the zone regulation governing the parcel of 
property. 
 
The subject property is zoned SF-M, which allows residential development. The proposed 
project includes the construction of a single-family residence, which is a permitted use in 
the subject zone. Approval of the variance would allow continued encroachment into 
wetland ESHA buffer for the proposed residence. The use is consistent with the purpose 
and intent of the SF-M Zone. 
 
Finding 8.   The subject site is physically suitable for the proposed variance. 
 
The project will consist of a replacement single-family residence on the subject property 
that is similar in siting to what was previously on the site. The subject property is physically 
suitable for the proposed variance because: 1) the subject property was physically suitable 
for the construction of the previous single-family residence; and 2) as designed, the 
wetland ESHA will be protected and there is no way to avoid the variance.  
 
Finding 9.   The variance complies with all requirements of state and local law. 
 
The variance complies with all requirements of state and local law. The project has 
received LCP conformance review from all applicable City departments, the LACFD, and 
WD29. Construction of the proposed improvements will comply with all building code 
requirements and will incorporate all recommendations from applicable City and County 
agencies. 
 
Finding 10.   A variance shall not be granted that would allow reduction or elimination of 
public parking for access to the beach, public trails or parklands. 
 
This finding does not apply as the variance does not pertain to public parking. 
 
C. Environmentally Sensitive Habitat Area Overlay (LIP Chapter 4) 
 
As discussed above, the LCP ESHA and Marine Resources Map indicates the project site 
is adjacent to a wetland, known as Malibu Lagoon. Given the nature of the existing 
development on the site, there is no potential for sensitive resources to be found on the 
project site. The project’s location within the 100-foot buffer from the Malibu Lagoon results 
in the project being subject to the ESHA development standards. Therefore, the 
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supplemental ESHA findings are applicable and the three findings set forth in LIP Section 
4.7.6 are hereby made as follows: 
 
Finding 1.  The application of the ESHA overlay ordinance would not allow construction of 
a residence on an undeveloped parcel. 
 
A wetland ESHA exists immediately north and east of the existing single-family residence, 
which is less than the required 100-foot buffer from the boundary of the Malibu Lagoon. 
The strict application of the ESHA and ESHA buffer setbacks would preclude the 
replacement of a residence on the project site due to the required 100-foot buffer from the 
Malibu Lagoon because a residence is not a permitted use in the wetland ESHA buffer.  
 
Finding 2.  The project is consistent with all provisions of the certified LCP with the 
exception of the ESHA overlay ordinance and it complies with the provisions of Section 
4.7 of the Malibu LIP. 
 
As previously stated in Section A, the proposed project is consistent with all applicable 
provisions of the LCP. In addition, the project complies with the maximum development 
area of 25 percent of the lot area pursuant to LIP Section 4.7.1. The proposed 3,072 
square foot development area has been reviewed and was determined by the City 
Biologist to be consistent with the LIP. This project has been reviewed and approved by 
the City Biologist and, therefore, complies with the criteria established in the LCP.   
 
D. Native Tree Protection (LIP Chapter 5)  
 
There are no native trees on or adjacent to the subject parcel. Therefore, the findings of 
LIP Chapter 5 are not applicable. 
 
E. Scenic, Visual and Hillside Resource Protection (LIP Chapter 6) 
 
The Scenic, Visual, and Hillside Resource Protection Chapter governs those CDP 
applications concerning any parcel of land that is located along, within, provides views to 
or is visible from any scenic area, scenic road or public viewing area. On February 21, 
2020 and July 8, 2021, staff visited the site to determine potential visual impacts of the 
proposed project on any scenic area, scenic road, or public viewing area. Based on the 
site visit, existing development, project plans, and photographs taken during the site visit, 
it was determined that the proposed project would be visible from Malibu Lagoon State 
Beach and Pacific Coast Highway (PCH), an LCP-designated scenic highway. Although 
the proposed project is visible from a public viewing area, Land Use Plan (LUP) Policy 6.4 
clarifies that scenic areas do not include inland areas that are largely developed or built 
out, which is the case with the Malibu Colony Overlay District. However, the findings in 
LIP Section 6.4 are made for the proposed project as follows: 
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Finding 1. The project, as proposed, will have no significant adverse scenic or visual 
impacts due to project design, location on the site or other reasons. 
 
The proposed residence would be visible from Malibu Lagoon State Beach and PCH, but 
would not block public bluewater ocean views from these locations. The proposed project 
includes the demolition and reconstruction of a single-family residence and associated 
development in an established residential neighborhood. The footprint of the proposed 
residence will be relocated closer to Malibu Colony Drive away from the southern 
boundary of Malibu Lagoon State Beach that abuts the site, which slightly reduces the 
structure’s potential visibility from public viewing areas. Reducing the proposed structure 
to one story, or 18 feet in height, or reducing the structure footprint, would not significantly 
reduce adverse visual impacts. The development includes architectural articulation that 
breaks up the massing of the structure and will include the use of mechanical shades on 
the windows that will minimize the development’s interior illumination at night. The project 
would comply with LCP regulations governing the maximum height limit and Dark Sky 
Ordinance provisions which govern exterior lighting. As such, the project has been 
designed to minimize any adverse or scenic impacts.  
 
Staff analyzed the project’s visual impact from public viewing areas through site 
reconnaissance and architectural plans and an investigation of the neighborhood. As 
demonstrated in the Visual Impact Analysis provided in Attachment 8, the backdrop of the 
existing development along Malibu Colony Drive obscures any views of the Pacific Ocean 
from the public viewing area. As proposed, the project would not cause a visual impact on 
public views from the beach. 
 
Finding 2. The project, as conditioned, will not have significant adverse scenic or visual 
impacts due to required project modifications, landscaping or other conditions. 
 
As discussed in Finding 1, the proposed residence would be visible from the Malibu 
Lagoon State Beach and PCH, but would not block public bluewater ocean views because 
of the nature of the existing development pattern in the area. The project has been 
designed and conditioned to avoid any adverse or scenic impacts by requiring the 
structure to utilize colors and materials that will be compatible with the surrounding natural 
environment. Additionally, the project has been conditioned to restrict exterior lighting per 
the requirements of LIP Section 6.5(G).  Therefore, the proposed development will not 
result in significant adverse scenic visual impacts. 
 
Finding 3. The project, as proposed or as conditioned, is the least environmentally 
damaging alternative. 
 
As discussed in Section A, Finding 3, the project, as conditioned, is the least 
environmentally damaging feasible alternative.  
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Finding 4. There are no feasible alternatives to development that would avoid or 
substantially lessen any significant adverse impacts on scenic and visual resources. 
  
As discussed in Finding 1, the project, as conditioned, will result in a less than significant 
impact on scenic and visual resources. There are no siting alternatives that would avoid 
visibility from scenic areas. 
 
Finding 5. Development in a specific location on the site may have adverse scenic and 
visual impacts but will eliminate, minimize or otherwise contribute to conformance to 
sensitive resource protection policies contained in the certified LCP. 
 
As discussed in Finding 1, as conditioned, development on the site will not have significant 
adverse impacts on scenic and visual resources. 
 
F. Transfer of Development Credit (LIP Chapter 7)  
 
According to LIP Section 7.2, transfer of development credits only applies to land divisions 
and multi-family development in specified zones. The proposed project does not include 
a land division or multi-family development. Therefore, LIP Chapter 7 findings do not apply. 
 
G. Hazards (LIP Chapter 9) 
 
Pursuant to LIP Section 9.3, written findings of fact, analysis and conclusions addressing 
geologic, flood and fire hazards, structural integrity or other potential hazards must be 
included in support of all approvals, denials or conditional approvals of development 
located in or near an area subject to these hazards. The project has been analyzed for the 
hazards listed in LIP Sections 9.2(A)(1-7) by the City Coastal Engineer, City geotechnical 
staff, and City Public Works Department, and has been reviewed and approved for 
conformance with all relevant policies and regulations of the LCP and the MMC. 
 
Finding 1. The project, as proposed will neither be subject to nor increase instability of 
the site or structural integrity from geologic, flood, or fire hazards due to project design, 
location on the site or other reasons. 
 
The applicant submitted geotechnical and soils reports prepared for the project that 
include:  Preliminary Geologic and Soils Investigation, prepared by GeoConcepts, Inc., 
dated August 10, 2018, Supplemental Report No. 1, dated October 23, 2018; Coastal 
Engineering Report, prepared by David C. Weiss, dated December 13, 2018, Response 
to Coastal Engineering Review Sheet, dated February 8, 2019, prepared on June 12, 
2019; Response to Coastal Engineering Review Sheet, dated July 30, 2019, prepared on 
September 3, 2019, and supplemental coastal engineering data prepared in response to 
the appeal dated August 3, 2020 and December 3, 2020; and Preliminary OWTS Plan 
prepared by GeoConcepts, Inc., dated August 13, 2018, Supplemental Report No. 1, 
dated October 18, 2019. These reports are on file at City Hall. The reports evaluate site-
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specific conditions and recommendations are provided to address any pertinent issues. 
Potential hazards analyzed include geologic, seismic and fault rupture, liquefaction, 
landslide, groundwater, tsunami, flood, and fire hazards.  
 
Liquefaction 
 
The geotechnical reports indicate that, according to the State of California Seismic Hazard 
Map, the project site is located within a liquefaction hazard zone. Accordingly, the 
geotechnical consultant recommends the proposed structures and swimming pool be 
supported on a pile foundation and the incorporation and maintenance of a comprehensive 
drainage plan to reduce the accumulation of water on the site. 
 
Wave Uprush / Sea Level Rise 
 
The Response to Coastal Engineering Review Sheet, dated July 30, 2019, prepared on 
September 3, 2019, addresses the mean high tide line (MHTL) and assessed possible 
storm wave damage to the proposed structures. The study also addresses questions 
regarding sea level rise and provides a recommended finished floor elevation (+12.5 feet 
NAVD889). The City Coastal Engineer has reviewed and conditionally approved the 
proposed project based on the CCC Sea Level Rise Policy Guidance (November 2018) 
estimate of sea-level rise of four feet over a 100-year period.   
 
The estimated sea-level rise is not anticipated to affect the recommended finish floor 
elevation of +12.5 feet since the maximum storm wave uprush is projected at an elevation 
of +12.61 occurring at 18 feet north of the southern property line. Therefore, the projected 
wave uprush limit is not anticipated to affect the proposed building envelope. 
 
As discussed earlier, in response to the appeal, the applicant provided additional sea-level 
rise analysis of potential impacts of wave action on the east side of the property. This 
analysis estimated sea-level rise to be 6.15 feet using the medium-high risk aversion over 
an expected 75-year economic life of the structure which considered scenarios on the 
frequency of this potential occurrence, and the direction and volume of water flow if it were 
to occur. 
 
To conservatively model the likely path of a water bore, the project coastal engineer used 
the breaking wave scenario that provides the greatest volume of water, used the existing 
and proposed (graded) topography, and assumed no water volume was lost to backwash. 
The report concludes that wave action will not directly impact the site under the sea level 
rise scenario. For wave run-up on the east side of the property, the majority of water would 
return to the ocean as backwash. In a conservative scenario where it is assumed no water 
is lost to backwash or to natural gravity flow to Malibu Colony Drive, which is at a lower 
elevation, the resulting water bore at the east property line would be only 8 inches deep. 

 
9 North American Vertical Datum 1988 (NAVD88) is the vertical control datum of height established for surveying in 
the US. 
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Flood Hazard/Tsunami 
 
As confirmed by the new Federal Emergency Management Agency (FEMA) Flood 
Insurance Rate Map, the site is adjacent to, but not located in the FEMA Zone VE. The 
proposed finished floor elevation of the building pad has been reviewed by the City’s Public 
Works Department and City Coastal Engineer and has been given conditional approval. 
The proposed residence is designed to meet the lowest recommended finish floor 
elevation (+12.5 feet NAVD88) as outlined in the Response to Coastal Engineering 
Review Sheet dated July 30, 2019, prepared on September 3, 2019. 
 
Based on a review of the project plans, Coastal Engineering Report, and associated 
geotechnical reports by City Coastal Engineer, City Environmental Health Administrator, 
City Public Works Department, and City geotechnical staff, these specialists determined 
that adverse impacts to the project site related to the proposed development are not 
expected. The proposed project, including the proposed residence, the upgraded OWTS 
and the pool, will neither be subject to nor increase the instability from geologic, flood, or 
fire hazards. In summary, the proposed development is suitable for the intended use 
provided that the certified engineering geologist and/or geotechnical engineer’s 
recommendations and governing agency’s building codes are followed. 
 
The project, as conditioned, will incorporate all recommendations contained in the above 
cited geotechnical reports and conditions required by the City Coastal Engineer, City 
Public Works Department, and City geotechnical staff, including OWTS and drainage. As 
such, the proposed project will not increase the instability of the site or structural integrity 
from geologic, flood, or any other hazards. 
 
Fire Hazard 
 
The entire city limits of Malibu are located within a high fire hazard area. The City is served 
by the LACFD, as well as the California Department of Forestry if needed. In the event of 
major fires, the County has “mutual aid agreements” with cities and counties throughout 
the state so that additional personnel and fire-fighting equipment can augment the LACFD. 
Nonetheless, a condition of approval has been included which requires that the property 
owner indemnify and hold the City harmless for wildfire hazards to the project. 
 
Finding 2. The project, as conditioned, will not have significant adverse impacts on site 
stability or structural integrity from geologic, flood or fire hazards due to required project 
modifications, landscaping or other conditions. 
 
As stated in Finding 1, the project as designed, conditioned, and approved by the City 
Coastal Engineer, City geotechnical staff and the City Public Works Department, does not 
have any significant adverse impacts on the site stability or structural integrity from 
geologic, flood or fire hazards due to the project design. 
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Finding 3. The project, as proposed or as conditioned, is the least environmentally 
damaging alternative. 
 
As discussed in Section A, Finding 3, the project, as designed and conditioned, is the least 
environmentally damaging alternative. 
 
Finding 4. There are no alternatives to development that would avoid or substantially 
lessen impacts on site stability or structural integrity. 
 
As discussed in Finding 1, the project, as designed, and conditioned, and approved by the 
City geotechnical staff and the City Public Works Department does not have any significant 
adverse impacts on the site stability or structural integrity. 
 
Finding 5. Development in a specific location on the site may have adverse impacts but 
will eliminate, minimize or otherwise contribute to conformance to sensitive resource 
protection policies contained in the certified Malibu LCP. 
 
As discussed in Finding 1, the proposed development is sited where it is not expected to 
have an adverse impact on sensitive resources. 
 
H. Shoreline and Bluff Development (LIP Chapter 10)  
 
The Shoreline and Bluff Development Chapter governs those coastal development permit 
applications that include development on a parcel located along the shoreline as defined 
by the LCP. The project includes the demolition and reconstruction of a single-family 
residence. Although the project site is a non-beachfront property, it is located immediately 
adjacent to Malibu Lagoon State Beach to the north and east and is subject to coastal 
hazards. The lagoon is subject to tidal fluctuations. No construction on the beach is 
proposed. In accordance with LIP Section 10.2, the requirements of LIP Chapter 10 are 
applicable to the project, and the required findings are made as follows. 
 
Finding 1. The project, as proposed, will have no significant adverse impacts on public 
access, shoreline sand supply or other resources due to project design, location on the 
site or other reasons. 
 
The proposed project includes the replacement of a single-family residence and 
associated development. The proposed septic treatment tanks are located under the 
driveway within the wave uprush zone with the dispersal field located north of the proposed 
residence outside of the wave uprush zone. As discussed in Section G, Finding 1, the 
location of the OWTS was considered further landward outside of the wave uprush zone, 
but this OWTS layout would have resulted in an increased risk of groundwater 
contamination. Accordingly, the OWTS has been determined to be sited in the most 
landward feasible location by the City Coastal Engineer and City Environmental Health 
Administrator in compliance with LIP Section 10.4. The proposed single-family residence 
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and associated development, including the OWTS, have been designed to not require a 
shoreline protection device because the residence has been designed to withstand the 
projected lateral force of wave impact. Public access to the ocean exists immediately east 
of the project site at Malibu Lagoon (Surfrider Beach) State Beach. Therefore, no 
significant adverse impacts on public access, shoreline sand supply or other resources 
are anticipated due to project design and location on the site. 
 
Finding 2. The project, as conditioned, will not have significant adverse impacts on 
public access, shoreline sand supply or other resources due to required project 
modifications or other conditions. 
 
The project, as designed and conditioned, is not expected to have any significant adverse 
impacts on public access or shoreline sand supply or other resources. 
 
Finding 3. The project, as proposed or as conditioned, is the least environmentally 
damaging alternative. 
 
As discussed in Section A, Finding 3, the development is the least environmentally 
damaging alternative and no adverse impacts to sensitive resources are anticipated. 
 
Finding 4. There are no alternatives to the proposed development that would avoid or 
substantially lessen impacts on public access, shoreline sand supply or other resources. 
 
As discussed in Finding 1, the project is not anticipated to negatively impact public access, 
shoreline sand supplies or other sensitive resources. As such, no project alternative would 
further avoid or substantially lessen impacts on these resources. 
 
Finding 5. If the development includes a shoreline protective device, it is designed or 
conditioned to be sited as far landward as feasible, to eliminate or mitigate to the maximum 
feasible extent adverse impacts on local shoreline sand supply and public access, there 
are no alternatives that would avoid or lessen impacts on shoreline sand supply, public 
access or coastal resources and is the least environmentally damaging alternative. 
 
The proposed project does not include a shoreline protection device or any bluff slope 
protection device and therefore, this finding is not applicable. 
 
I. Public Access (LIP Chapter 12) 
 
LIP Section 12.4 requires public access for lateral, bluff-top, and vertical access near the 
ocean, trails, and recreational access for the following cases: 

 
A. New development on any parcel or location specifically identified in the Land Use 

Plan or in the LCP zoning districts as appropriate for or containing a historically used 
or suitable public access trail or pathway. 
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B. New development between the nearest public roadway and the sea. 
C. New development on any site where there is substantial evidence of a public right 

of access to or along the sea or public tidelands, a blufftop trail or an inland trail 
acquired through use or a public right of access through legislative authorization. 

D. New development on any site where a trail, bluff-top access or other recreational 
access is necessary to mitigate impacts of the development on public access where 
there is no feasible, less environmentally damaging, project alternative that would 
avoid impacts to public access. 
 

The proposed project is new development between the nearest public roadway and the 
sea but does not result in blockage of public access. As described herein, public access 
to the ocean exists immediately east of the project site at Malibu Lagoon State Beach via 
a pedestrian pathway that meanders through Malibu Lagoon. Therefore, adequate ocean 
and recreational access exist nearby and additional access is not required for the 
proposed project. 
 
J. Land Division (LIP Chapter 15)  
 
This project does not include a land division. Therefore, the findings of LIP Chapter 15 are 
not applicable. 
 
K.  Demolition Permit (MMC Section 17.70) 
 
MMC Section 17.70 states that a demolition permit shall be required for the demolition of 
any building or structure, or for a substantial remodel, except for a demolition initiated by 
the City and ordered or authorized under the provisions of the building code. The proposed 
project includes the demolition of the existing single-family residence and associated 
development. The findings for DP No. 19-003 are made as follows. 
 
Finding 1.   The demolition permit is conditioned to assure that it will be conducted in a 
manner that will not create significant adverse environmental impacts. 
 
Conditions of approval included for this application ensure that the project will not create 
significant adverse environmental impacts. 
 
Finding 2.   A development plan has been approved or the requirement waived by the city. 
 
A CDP application is being processed concurrently with DP No. 19-003. Therefore, 
approval of the demolition permit is subject to the approval of CDP No. 18-035.   
 
ENVIRONMENTAL REVIEW:  Pursuant to the authority and criteria contained in CEQA, 
the Planning Department has analyzed the proposed project. The Planning Department 
has found that this project is listed among the classes of projects that have been 
determined not to have a significant adverse effect on the environment and categorically 
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exempt from the provisions of CEQA according to CEQA Guidelines Sections 15301 (l) – 
Existing Facilities and 15303(a) and (e) – New Construction. The Planning Department 
has further determined that none of the six exceptions to the use of a categorical 
exemption applies to this project (CEQA Guidelines Section 15300.2). 
 
CORRESPONDENCE:  Correspondence received as part of the Planning Commission 
hearing and also for the City Council meeting is attached as Attachment 10. 
 
PUBLIC NOTICE:  On July 8, 2021, staff published a Notice of Public Hearing in a 
newspaper of general circulation within the City of Malibu and mailed the notice to all 
property owners and occupants within a 500-foot radius of the subject property 
(Attachment 11). 
 
SUMMARY:  The required findings can be made that the proposed project complies with 
the LCP and MMC. Further, the Planning Department’s findings of fact are supported by 
substantial evidence in the record. Based on the analysis contained in this report and the 
accompanying resolution, staff recommends approval of this project, subject to the 
conditions of approval contained in Section 5 (Conditions of Approval) of Planning 
Commission Resolution No. 21-53. The proposed project has been reviewed and 
conditionally approved for conformance with the LCP by Planning Department staff and 
appropriate City and County departments. 
 
ATTACHMENTS: 
 
1. Planning Commission Resolution No. 21-53 
2. Planning Commission Resolution No. 20-18 
3. Concurrence from Regional Water Quality Control Board (RWQCB) 
4. City Coastal Engineering Memo, dated February 17, 2021 
5. Project Plans 
6. Updated Story Pole Plan and Certification 
7. Department Review Sheets 
8. Visual Impact Analysis 
9. Photometric Study 
10. Public Correspondence 
11. Radius Map 
12. Public Hearing Notice 
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 ATTACHMENT 1 
 

CITY OF MALIBU PLANNING COMMISSION 
RESOLUTION NO. 21-53 

 
A RESOLUTION OF THE PLANNING COMMISSION OF THE CITY OF 
MALIBU, DETERMINING THE PROJECT IS CATEGORICALLY EXEMPT 
FROM THE CALIFORNIA ENVIRONMENTAL QUALITY ACT, AND 
APPROVING COASTAL DEVELOPMENT PERMIT NO. 18-035 FOR THE 
DEMOLITION OF A ONE-STORY, SINGLE-FAMILY RESIDENCE AND 
ASSOCIATED DEVELOPMENT, TOTALING 2,963 SQUARE FEET, AND 
CONSTRUCTION OF A NEW 5,146 SQUARE FOOT, TWO-STORY SINGLE-
FAMILY RESIDENCE, SWIMMING POOL, DECKS, PERMEABLE 
DRIVEWAY AND OTHER ASSOCIATED DEVELOPMENT, AND 
REPLACEMENT OF THE ONSITE WASTEWATER TREATMENT SYSTEM ; 
INCLUDING VARIANCE NO. 19-062 FOR THE REDUCTION OF THE 
REQUIRED 100-FOOT BUFFER FROM AN ENVIRONMENTALLY 
SENSITIVE HABITAT AREA (MALIBU LAGOON) AND DEMOLITION 
PERMIT NO. 18-010 FOR THE DEMOLITION OF THE EXISTING 
RESIDENCE AND ASSOCIATED DEVELOPMENT LOCATED IN THE 
SINGLE FAMILY, MEDIUM DENSITY ZONING DISTRICT WITHIN THE 
MALIBU COLONY OVERLAY DISTRICT LOCATED AT 23325 MALIBU 
COLONY DRIVE (AXEL 23324, LLC) 
 

The Planning Commission of the City of Malibu does hereby find, order and resolve as follows: 
 
SECTION 1. Recitals.  

 
A. On August 28, 2018, an application for Coastal Development Permit (CDP) No. 

18-035 and Demolition Permit (DP) No. 19-003 was submitted to the Planning Department by 
applicant, Marny Randall, on behalf of property owner, Axel 23324, LLC.  The application was 
routed to the City Biologist, City Environmental Health Administrator, City Coastal Engineer, City 
Public Works Department, City geotechnical staff, Los Angeles County Waterworks District No. 
29 (WD29), and the Los Angeles County Fire Department (LACFD) for review.  

  
B. On October 25, 2018, Planning Department staff conducted a site visit to document 

site conditions, the property and the surrounding area.   
 
C. On January 7, 2020, a Notice of Coastal Development Permit Application was 

posted on the property. 
 
D. In February 2020, the applicant installed story poles to demonstrate the design of 

the project. 
 
E. On February 12, 2020 the application was deemed complete for processing.   
 
F. On February 20, 2020, a Notice of Planning Commission Public Hearing was 

published in a newspaper of general circulation within the City of Malibu and was mailed to all 
property owners and occupants within a 500-foot radius of the subject property.   

 
G. On March 12, 2020, the Regular Planning Commission meeting of March 16, 2020, 

was adjourned to April 6, 2020 due to the COVID-19 pandemic. 
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H. On April 6, 2020, the Planning Commission continued to the item to a date 
uncertain due to COVID-19. 

 
I. On April 9, 2020, a Notice of Planning Commission Public Hearing was published 

in a newspaper of general circulation within the City of Malibu and was mailed to all property 
owners and occupants within a 500-foot radius of the subject property.   

 
J. On May 4, 2020, the Planning Commission continued the item to the Regular 

meeting of June 1, 2020. 
 
K. On June 1, 2020, the Planning Commission held a duly noticed public hearing on 

the subject application, reviewed and considered the staff report, reviewed and considered written 
reports, public testimony, and other information in the record, and adopted Planning Commission 
Resolution No. 20-18 approving the project entitlements. 
 

L. On June 11, 2020, the neighbor to the west, Judith Israel, filed an appeal of the 
Planning Commission’s decision. 

 
M. On September 17, 2020, a Notice of City Council Public Hearing was published in 

a newspaper of general circulation within the City of Malibu and was mailed to all property owners 
and occupants within a radius of 500 feet from the subject property and all interested parties. 

 
N. On October 12, 2020, the City Council, upon approval of the agenda, continued the 

item to the November 9, 2020 Regular City Council meeting.  
 
O. On November 9, 2020, the City Council held a duly noticed public hearing on the 

subject appeal, reviewed and considered the agenda report, reviewed and considered written 
reports including the agenda report for the June 1, 2020, Planning Commission Meeting, public 
testimony, and other information in the record.  During its deliberations, the Council discussed the 
project’s consistency with the MOU for the Civic Center Prohibition Area, the inclusion of the 
perimeter walls in the development area calculations, and the need for additional sea-level rise 
analysis for the 100-year economic life of the structure.  The Council unanimously approved a 
motion to remand the project back to the Planning Commission after the aforementioned items 
have been addressed. 
 

P. On February 26, 2021, the staff received a response from the Regional Water 
Quality Control Board (RWQCB), where they concurred with staff’s determination that the project 
did not increase wastewater flow. 

 
Q. In May 2021, the applicant submitted modified project plans that included updated 

ESHA development area calculations that included the surface area of the new perimeter walls. 
 

R. On February 17, 2021, the City’s coastal engineers, Michael B. Phipps, PG, CEG 
and Lauren J. Doyel, PE, GE, issued a memo that provided commentary and concurrence with 
additional data provided by the coastal engineering consultant, David C. Weiss (DCWSE) and the 
property owner’s former legal counsel, Steven Kauffman, that addressed a series of issues that 
were discussed during the City Council appeal hearing, including councilmembers’ concerns about 
sea-level rise over the expected 100-year economic life of the proposed structure.   
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S. On July 1, 2021, story poles were reinstalled onsite. Staff visited the site and photo-
documented the poles. 

 
T. On July 8, 2021, a Notice of Planning Commission Public Hearing was published 

in a newspaper of general circulation within the City of Malibu and was mailed to all property 
owners and occupants within a 500-foot radius of the subject property.   

 
U. On August 2, 2020, the Planning Commission held a duly noticed public hearing 

on the subject application, reviewed and considered the staff report, reviewed and considered 
written reports, public testimony, and other information in the record.  

 
SECTION 2.  Environmental Review. 
  
Pursuant to the authority and criteria contained in the California Environmental Quality Act 
(CEQA), the Planning Commission has analyzed the proposed project. The Planning Commission 
found that this project is listed among the classes of projects that have been determined not to have 
a significant adverse effect on the environment. Therefore, the project is categorically exempt from 
the provisions of CEQA pursuant to Sections 15301 (l) – Existing Facilities and 15303(a) and (e) 
– New Construction. The Planning Commission has further determined that none of the six 
exceptions to the use of a categorical exemption apply to this project (CEQA Guidelines Section 
15300.2). 
 
SECTION 3. Coastal Development Permit Findings. 
 
Based on substantial evidence contained within the record and pursuant to Local Coastal Program 
(LCP) Local Implementation Plan (LIP) including Sections 13.7(B) and 13.9, the Planning 
Commission adopts the analysis in the agenda report, incorporated herein, the findings of fact 
below, and approves CDP No. 18-035 for the demolition of a one-story, single-family residence 
and associated development, totaling 2,963 square feet, and construction of a new 5,146 square 
foot, two-story single-family residence, swimming pool, decks, permeable driveway and other 
associated development, and replacement of the onsite wastewater treatment system (OWTS); 
including Variance (VAR) No. 19-062 for the reduction of the required 100-foot buffer from an 
ESHA (Malibu Lagoon) and DP No. 18-010 for the demolition of the existing residence and 
associated development located in the Single Family, Medium Density (SFM) zoning district 
within the Malibu Colony Overlay District located at 23325 Malibu Colony Drive. 
 
The project is consistent with the LCP’s zoning, grading, cultural resources, water quality, and 
wastewater treatment system standards requirements.  With the inclusion of the proposed variance, 
the project, as conditioned, has been determined to be consistent with all applicable LCP codes, 
standards, goals, and policies. The required findings are made herein. 
 
A. General Coastal Development Permit (LIP Chapter 13) 
 

1. The project has received an LCP conformance review from the Planning 
Department, City Biologist, City Environmental Health Administrator, City Coastal Engineer, City 
Public Works Department, City geotechnical staff, WD29, and the LACFD.  The project is 
consistent with the policies and provisions of the LCP and Malibu Municipal Code (MMC), with 
the inclusion of the VAR. 
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2. The proposed project and related construction activities are not anticipated to 
interfere with the public’s right to access the coast as adequate public access exists immediately 
east of the project site at Malibu Lagoon (Surfrider Beach) State Beach. 

 
3. Evidence in the record demonstrates that, as conditioned, the project will not result 

in adverse biological or scenic impacts.  There is no evidence that an alternative project would 
substantially lessen any potential significant adverse impacts of the development on the 
environment because the site has been fully disturbed since 1952, any development on the site 
would result in the encroachment into the 100-foot wetland buffer, the project complies with the 
25 percent development area, and a reconfigured or smaller footprint would not avoid a variance 
or provide any environmental advantages. The project is the least environmentally damaging 
alternative. 

 
B.  VAR No. 19-062 to allow new development to encroachment into the wetland ESHA 

buffer (LIP Section 13.26.5) 
 

1.  A special circumstance and exceptional characteristic are applicable to the subject 
property, such that strict application of the zoning ordinance deprives the property of privileges 
enjoyed by other properties in the vicinity, in that the property is immediately adjacent to Malibu 
Lagoon State Beach to the north and east and the required 100-foot buffer from the wetland 
encompasses the entire project site.  As such, there is no way to site the proposed residence to 
avoid encroachment into the buffer because the lot is 75 feet wide. The project proposes the 
demolition and reconstruction of a single-family residence.  The residential properties in the 
vicinity are primarily developed under the identical zoning classification, with similar 
development limitations, related to development within the ESHA buffer. The neighboring 
developed properties immediately west of the project site located at 23331 Malibu Colony Drive, 
23337 Malibu Colony Drive, 23351 Malibu Colony Drive, 23401 Malibu Colony Drive, 23405 
Malibu Colony Drive1, 23431 Malibu Colony Drive, and 23441 Malibu Colony Drive are located 
within the 100-foot buffer from the wetland and each have a development area that exceeds 25 
percent of the lot area.  A strict application of the zoning ordinance would deprive the property 
owner of the same residential development configuration and siting enjoyed by other properties in 
the vicinity with the same zoning and constraints.  

 
2. The project is designed to minimize grading and landform alteration and utilizes a 

previously disturbed area. The project has been designed to comply with all applicable standards 
of the Malibu Colony Overlay District. The project complies with the development area that is 25 
percent the size of the parcel required for this variance to minimize impacts to ESHA.  With the 
incorporation of the recommended conditions of approval, the granting of a variance will not be 
detrimental to the public interest, safety, health or welfare, and will not be detrimental or injurious 
to the property or improvements in the same vicinity and SF-M zone district in which the property 
is located. 

 
3.  The granting of the variance will not constitute a special privilege to the applicant 

or property owner in that the neighboring properties to the west, which are developed with single-
family residences, also include development within the ESHA buffer. In addition, the proposed 

 
1 On June 3, 2005, a Wetland Delineation Study was prepared by TeraCor Resource Management for a project 
proposed at 23405 Malibu Colony Drive and found that the upland limit of the wetland boundary was approximately 
65 feet from the rear property line of the subject property.  However, with the completion of the Malibu Lagoon 
Restoration and Enhancement Project in 2013, the wetland delineation is expected to have shifted closer to the 
developed properties within the Malibu Colony Overlay District. 
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single-family residence is consistent with the uses permitted in the applicable zoning designation. 
 

4.  Pursuant to LUP Policy 3.12 and LIP Section 4.7.1, the development is limited to 
25 percent of the lot area in order to minimize ESHA impacts.  LUP Policy 3.28 and LIP Section 
4.6.4 prohibit a variance modification to the ESHA buffer except where there is no other feasible 
alternative to site development and the development does not exceed the maximum size allowed 
for the development area.  There are no new ESHA impacts from the proposed residence as it 
decreases the development area to comply with the maximum size allowed, which is 25 percent 
the size of the parcel, and does not expand beyond the area that is already disturbed.  There is 
substantial evidence in the record that demonstrates there is no other feasible location to site the 
development.  The project will not be contrary to or in conflict with the general purposes and intent 
of the zoning provisions nor contrary to or in conflict with the goals, objectives and policies of the 
LCP.  

 
5. The project consists of the demolition of a single-family residence and associated 

development and the construction of a new two-story residence and associated development on a 
previously disturbed building pad located entirely within the fuel modification of the existing 
surrounding residences. The granting of the variance will not increase ESHA or ESHA buffer 
impacts as the proposed development does not expand beyond an area that was already disturbed. 
The proposed development area complies with the maximum allowable pursuant to LIP Section 
4.7 and, therefore, would not exceed the limits of the development area. 

 
6.  The subject property is zoned SF-M which allows for residential development. The 

proposed project includes the construction of a single-family residence which is a permitted use in 
the subject zone. Approval of the variance would allow continued encroachment into stream ESHA 
buffer for the proposed residence. The use is consistent with the purpose and intent of the SF-M 
Zone. 

 
7. The project will consist of a replacement single-family residence on the subject 

property that is similar in siting to what was previously on the site. The subject property is 
physically suitable for the proposed residence because: 1) the subject property was physically 
suitable for the construction of the previous single-family residence; and 2) as designed, the 
wetland ESHA will be protected.  

 
8.  The variance complies with all requirements of state and local law. The project has 

received an LCP conformance review from all applicable City departments, the LACFD, and 
WD29. Construction of the proposed improvements will comply with all building code 
requirements and will incorporate all recommendations from applicable City and County agencies. 
 
C. Environmentally Sensitive Habitat Area Overlay (LIP Chapter 4) 
  

1. No alternative exists that would avoid encroachment into ESHA and ESHA buffer 
due to the 75-foot lot width and the 100-foot buffer from the Malibu Lagoon that encompasses the 
entire project site.  The strict application of the ESHA overlay ordinance would preclude replacing 
the single-family residential development on the property. 

 2. The proposed project is consistent with all applicable provisions of the LCP. In 
addition, the project complies with the maximum development area of 25 percent of the lot area 
pursuant to LIP Section 4.7.1. The proposed 3,126 square foot development area has been 
reviewed and was determined by the City Biologist to be in compliance based on the lot size.  This 

169 of 709



DRAFT

Resolution No. 21-53 
Page 6 of 23 

______________________ 
 

 

project has been reviewed and approved by the City Biologist and therefore, complies with the 
criteria established in the LCP.   

 
D. Scenic, Visual and Hillside Resource Protection (LIP Chapter 6) 
  

1.  The proposed residence would be visible from the Malibu Lagoon State Beach, but 
would not block public bluewater ocean views from these areas as existing development already 
obstructs them. The proposed project includes the demolition and reconstruction of a single-family 
residence and associated development in an established residential neighborhood. The existing 
development area is sprawled over more than two-thirds of the property.  The proposed 
development is contained within a development area 25 percent of the lot size with a footprint that 
will be relocated closer to Malibu Colony Drive away from the southern boundary of Malibu 
Lagoon State Beach that abuts the site. This results in the structure’s decreased visibility from the 
public viewing area.  The development includes architectural articulation that breaks up the 
massing of the structure and will include the use of mechanical shades on the windows that will 
minimize the development’s interior illumination at night.  As proposed, development on the site 
will not have significant adverse impacts on scenic and visual resources. 

2.  The project has been designed and conditioned to avoid any adverse or scenic 
impacts by requiring the structure to utilize colors and materials that will be compatible with the 
surrounding natural environment.  Additionally, the project has been conditioned to restrict 
exterior lighting per the requirements of LIP Section 6.5(G).  Therefore, the proposed development 
will not result in significant adverse scenic visual impacts. 

3. As stated in Section A, Finding 3, the project, as conditioned, is the least 
environmentally damaging alternative. There is no way to design a project that is not visible from 
scenic areas.  

4. There are no feasible alternatives to development that would avoid substantially 
lessen any significant adverse impacts on scenic and visual resources as none are expected. 

5. The project is designed to minimize impacts on sensitive resources. As conditioned, 
development on the site will not have significant adverse impacts on scenic and visual resources. 

E. Hazards (LIP Chapter 9) 
 

1 and 2. The record demonstrates that the project, as proposed and conditioned, will 
not adversely affect stability of the site or structural integrity from geologic, flood, or fire hazards 
in that the project complies with the recommended use of a pile foundation, is consistent with the 
recommended finish floor elevation, and requires that the certified engineering geologist and/or 
geotechnical engineer’s recommendations and governing agency’s building codes are followed. 
As a result of the septic treatment tanks’ location under the driveway within the wave uprush zone, 
the OWTS will include the use of a sealed tank to prevent the infiltration of uprush and will be 
required to include flood-proofing and anchoring measures for the underground tank.  The project, 
as designed, conditioned, and approved by the City Coastal Engineer, City Geotechnical staff, City 
Public Works Department, and LACFD, does not have any significant adverse impacts on the site 
stability or structural integrity from geologic, flood or fire hazards due to the project design. 

3, 4 and 5.  As previously stated, the project, as proposed and conditioned, is the least 
environmentally damaging alternative. There are no alternatives that would avoid or substantially 
lessen impacts onsite stability or structural integrity as no such sigifnciant impacts are expected. 
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No adverse impacts to sensitive resources are expected as the project complies with all 
development standards, inclusive of the variance. 

F. Shoreline and Bluff Development (LIP Chapter 10) 

1 and 2.  The proposed project includes the replacement of a single-family residence 
and associated development that is not located on the beach but is adjacent to the Malibu Lagoon 
which is subject to tidal action. The proposed septic treatment tanks are located under the driveway 
within the wave uprush zone with the dispersal field located north of the proposed residence 
outside of the wave uprush zone.  The new OWTS will include the use of a sealed tank to prevent 
the infiltration of uprush and will be required to include flood-proofing and anchoring measures 
for the underground tank.  The OWTS has been determined to be sited in the most landward 
feasible location by the City Coastal Engineer and City Environmental Health Administrator in 
compliance with LIP Section 10.4.  The proposed single-family residence and associated 
development, including the OWTS, have been designed to not require a shoreline protection device 
in that the residence has been designed to withstand the projected lateral force of wave impact.  
Public access to the ocean exists immediately east of the project site at Malibu Lagoon (Surfrider 
Beach) State Beach.  The project, as proposed, will not have significant adverse impacts on public 
access, shoreline sand supply or other resources. 

 3 and 4.  As demonstrated in the record, the project is the least environmentally damaging 
alternative in that the design proposed is not expected to have any adverse impacts on shoreline 
sand supply, public access or other coastal resources.  Since no significant adverse impacts are 
expected, there are no alternatives that would further reduce such impacts.  

G. Demolition Permit (MMC Chapter 17.70) 
 

1. Conditions of approval, including the recycling of demolished materials, have been 
included to ensure that the proposed project will not create significant adverse environmental 
impacts. 

 
2. This CDP application is being processed concurrently with DP No. 19-003, and 

approval of the demolition permit is subject to the approval of CDP No. 18-035. 
 
SECTION 4. Planning Commission Action. 
 
Based on the foregoing findings and evidence contained within the record, the Planning 
Commission hereby approves CDP No. 18-035, VAR No. 19-062 and DP No. 19-003, subject to 
the following conditions. 
 
SECTION 5. Conditions of Approval. 
 
1. The property owners, and their successors in interest, shall indemnify and defend the City 

of Malibu and its officers, employees and agents from and against all liability and costs 
relating to the City's actions concerning this project, including (without limitation) any 
award of litigation expenses in favor of any person or entity who seeks to challenge the 
validity of any of the City's actions or decisions in connection with this project.  The City 
shall have the sole right to choose its counsel and property owners shall reimburse the 
City’s expenses incurred in its defense of any lawsuit challenging the City’s actions 
concerning this project. 
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2. The approval of this application is to allow for the project described herein.  The scope of 

work approved includes: 
 

a. Demolition of an existing 1,581 square foot, one-story single-family residence, 
three detached accessory buildings, and associated development, totaling 2,963 
square feet of building area; 

b. Construction of a new two-story, 28-foot, 2-inch high, 5,146 square foot single-
family residence, including a 400 square foot attached garage; 

c. New swimming pool and pool equipment; 
d. Exempt and non-exempt grading including: 

Exempt  
• 37 cubic yards of understructure grading 
Non-exempt 
• 357 cubic yards 

e. Installation of a new OWTS, including a 1,500-gallon septic tank;  
f. New landscaping and hardscape, including a permeable driveway; and 
g. Perimeter walls not to exceed six feet in height along the side property lines and a 

six-foot-high visually permeable auto gate in the front yard. 
 

 Discretionary requests: 
a. VAR No. 19-038 for the reduction of the required 100-foot wetland buffer ESHA; 

and 
b. DP No. 17-013 for the demolition of the existing single-family residence and 

associated development. 
 
3. Except as specifically changed by conditions of approval, the proposed development shall 

be constructed in substantial conformance with the approved scope of work, as described 
in Condition No. 2 and depicted on the architectural and grading plans on file with the 
Planning Department date stamped May 20, 2021 and landscape plans dated July 6, 2021.  
The proposed development shall further comply with all conditions of approval stipulated 
in this resolution and Department Review Sheets attached hereto.  In the event project plans 
conflict with any condition of approval, the condition shall take precedence. 
 

4. Pursuant to LIP Section 13.18.2, this permit and rights conferred in this approval shall not 
be effective until the property owner signs, notarizes and returns the Acceptance of 
Conditions Affidavit accepting the conditions of approval set forth herein.  The applicant 
shall file this form with the Planning Department prior to the issuance of any development 
permits.  

 
5. The applicant shall digitally submit a complete set of plans, including the items required in 

Condition No. 6 to the Planning Department for consistency review and approval prior to 
plan check and again prior to the issuance of any building or development permits. 

 
6. This resolution, signed and notarized Acceptance of Conditions Affidavit and all 

Department Review Sheets attached to the agenda report for this project shall be copied in 
their entirety and placed directly onto a separate plan sheet behind the cover sheet of the 
development plans submitted to the City of Malibu Environmental Sustainability 
Department for plan check, and the City of Malibu Public Works Department for an 
encroachment permit (as applicable). 
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7. The CDP shall expire if the project has not commenced within three (3) years after issuance 

of the permit, unless a time extension has been granted.  Extension of the permit may be 
granted by the approving authority for due cause.  Extensions shall be requested in writing 
by the applicant or authorized agent prior to the expiration of the three-year period and 
shall set forth the reasons for the request.  In the event of an appeal, the CDP shall expire 
if the project has not commenced within three years from the date the appeal is decided by 
the decision-making body or withdrawn by the appellant. 

 
8. Any questions of intent or interpretation of any condition of approval will be resolved by 

the Planning Director upon written request of such interpretation. 
 
9. All development shall conform to requirements of the City of Malibu Environmental 

Sustainability Department, City Biologist, City Coastal Engineer, City Environmental 
Health Administrator, City geotechnical staff, City Public Works Department, Los Angeles 
County Waterworks District No. 29 and LACFD, as applicable.  Notwithstanding this 
review, all required permits shall be secured.    

 
10. Minor changes to the approved plans or the conditions of approval may be approved by the 

Planning Director, provided such changes achieve substantially the same results and the 
project is still in compliance with the Malibu Municipal Code and the Local Coastal 
Program.  Revised plans reflecting the minor changes and additional fees shall be required.   

 
11. Pursuant to LIP Section 13.20, development pursuant to an approved CDP shall not 

commence until the CDP is effective.  The CDP is not effective until all appeals, including 
those to the California Coastal Commission (CCC), have been exhausted.  In the event that 
the CCC denies the permit or issues the permit on appeal, the coastal development permit 
approved by the City is void. 
 

12. The property owner must submit payment for all outstanding fees payable to the City prior 
to issuance of any building permit, including grading or demolition. 
 

Cultural Resources 
 
13. A qualified archaeologist shall be present onsite to observe grading, mechanical 

excavations and earth moving activities until the upper two feet of soil have been removed, 
graded or grubbed.  Should the presence of important archaeological cultural resources be 
found, a Phase II Evaluation and Phase III Mitigation Program shall be conducted by a 
qualified archaeologist in consultation with a qualified Chumash cultural resource monitor.  
The Planning Director shall review and approve all design/work plans for Phase III 
Mitigation Programs and reports which detail the evaluative techniques and results. 

 
14. A final report shall be prepared by the monitoring archaeologist and submitted to the 

Planning Department prior to the issuance of a certificate of occupancy. 
 
15. In the event that potentially important cultural resources are found in the course of geologic 

testing or during construction, work shall immediately cease until a qualified archaeologist 
can provide an evaluation of the nature and significance of the resources and until the 
Planning Director can review this information.  Thereafter, the procedures contained in LIP 
Chapter 11 and those in MMC Section 17.54.040(D)(4)(b) shall be followed. 
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16. If human bone is discovered during geologic testing or during construction, work shall 

immediately cease and the procedures described in Section 7050.5 of the California Health 
and Safety Code shall be followed.  Section 7050.5 requires notification of the coroner.  If 
the coroner determines that the remains are those of a Native American, the applicant shall 
notify the Native American Heritage Commission by phone within 24 hours.  Following 
notification of the Native American Heritage Commission, the procedures described in 
Section 5097.94 and Section 5097.98 of the California Public Resources Code shall be 
followed. 

 
Special Conditions 
 
17. To ensure the protection of the development under the projected sea-level rise scenario of 

6.15 feet, the project shall incorporate the use of flood gates across any openings in the 
perimeter walls on the site.  

 
Geology 

 
18. All recommendations of the consulting certified engineering geologist or geotechnical 

engineer and/or the City geotechnical staff shall be incorporated into all final design and 
construction including foundations, grading, sewage disposal, and drainage. Final plans 
shall be reviewed and approved by the City geotechnical staff prior to the issuance of a 
grading permit. 
  

19. Final plans approved by the City geotechnical staff shall be in substantial conformance 
with the approved CDP relative to construction, grading, sewage disposal and drainage. 
Any substantial changes may require a CDP amendment or a new CDP. 
 

Onsite Wastewater Treatment System 
 

20. Prior to the issuance of a building permit the applicant shall demonstrate, to the satisfaction 
of the Building Official, compliance with the City of Malibu’s onsite wastewater treatment 
regulations including provisions of MMC Chapters 15.40, 15.42, 15.44, and LIP Chapter 
18 related to continued operation, maintenance and monitoring of the OWTS. 
  

21. Prior to final Environmental Health approval, a final OWTS plot plan shall be submitted 
showing an OWTS design meeting the minimum requirements of the MMC and the LCP, 
including necessary construction details, the proposed drainage plan for the developed 
property and the proposed landscape plan for the developed property.  The OWTS plot plan 
shall show essential features of the OWTS and must fit onto an 11 inch by 17 inch sheet 
leaving a five inch margin clear to provide space for a City applied legend.  If the scale of  
the plans is such that more space is needed to clearly show construction details and/or all 
necessary setbacks, larger sheets may also be provided (up to a maximum size of 18 inches 
by 22 inches).  
 

22. A final design and system specifications shall be submitted as to all components (i.e., alarm 
system, pumps, timers, flow equalization devices, backflow devices, etc.) proposed for use 
in the construction of the proposed OWTS.  For all OWTS, final design drawings and 
calculations must be signed by a California registered civil engineer, a registered 
environmental health specialist or a professional geologist who is responsible for the 
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design.  The final OWTS design drawings shall be submitted to the City Environmental 
Health Administrator with the designer’s wet signature, professional registration number 
and stamp (if applicable). 

23. Any above-ground equipment associated with the installation of the OWTS shall be 
screened from view by a solid wall or fence on all four sides.  The fence or walls shall not 
be higher than 42 inches tall.  
 

24. The final design report shall contain the following information (in addition to the items 
listed above). 

a. Required treatment capacity for wastewater treatment and disinfection systems. 
The treatment capacity shall be specified in terms of flow rate, gallons per day, and 
shall be supported by calculations relating the treatment capacity to the number of 
bedroom equivalents, plumbing drainage fixture equivalents, and the subsurface 
effluent dispersal system acceptance rate. The drainage fixture unit count must be 
clearly identified in association with the design treatment capacity, even if the 
design is based on the number of bedrooms. Average and peak rates of hydraulic 
loading to the treatment system shall be specified in the final design; 

b. Sewage and effluent pump design calculations (as applicable). 
c. Description of proposed wastewater treatment and/or disinfection system 

equipment.  State the proposed type of treatment system(s) (e.g., aerobic treatment, 
textile filter ultraviolet disinfection, etc.); major components, manufacturers, and 
model numbers for "package" systems; and conceptual design for custom 
engineered systems;Specifications, supporting geology information,  

d. and percolation test results for the subsurface effluent dispersal portion of the onsite 
wastewater disposal system.  This must include the proposed type of effluent 
dispersal system (drainfield, trench, seepage pit subsurface drip, etc.) as well as the 
system’s geometric dimensions and basic construction features. Supporting 
calculations shall be presented that relate the results of soils analysis or 
percolation/infiltration tests to the projected subsurface effluent acceptance rate, 
including any unit conversions or safety factors. Average and peak rates of 
hydraulic loading to the effluent dispersal system shall be specified in the final 
design. The projected subsurface effluent acceptance rate shall be reported in units 
of total gallons per day and gallons per square foot per day.  Specifications for the 
subsurface effluent dispersal system shall be shown to accommodate the design 
hydraulic loading rate (i.e., average and peak OWTS effluent flow, reported in units 
of gallons per day). The subsurface effluent dispersal system design must take into 
account the number of bedrooms, fixture units and building occupancy 
characteristics; and 

e. All final design drawings shall be submitted with the wet signature and typed name 
of the OWTS designer. If the scale of the plan is such that more space is needed to 
clearly show construction details, larger sheets may also be provided (up to a 
maximum size of 18 inch by 22 inch, for review by Environmental Health).  Note: 
For OWTS final designs, full-size plans are required for review by the Building 
Safety Division and/or the Planning Department. 

 
25. Prior to final Environmental Health approval, the construction plans for all structures 

and/or buildings with reduced setbacks must be approved by the City Building Safety 
Division.  The architectural and/or structural plans submitted to Building and Safety plan 
check must detail methods of construction that will compensate for the reduction in setback 
(e.g., waterproofing, concrete additives, etc.).  For complex waterproofing installations, 
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submittal of a separate waterproofing plan may be required.  The architectural/structural/ 
waterproofing plans must show the location of OWTS components in relation to those 
structures from which the setback is reduced, and the plans must be signed and stamped by 
the architect, structural engineer, and geotechnical consultants (as applicable).   
  

26. The following note shall be added to the plan drawings included with the OWTS final 
design: “Prior to commencing work to abandon, remove, or replace the existing Onsite 
Wastewater Treatment System (OWTS) components, an ‘OWTS Abandonment Permit’ 
shall be obtained from the City of Malibu.  All work performed in the OWTS abandonment, 
removal or replacement area shall be performed in strict accordance with all applicable 
federal, state, and local environmental and occupational safety and health regulatory 
requirements.  The obtainment of any such required permits or approvals for this scope of 
work shall be the responsibility of the applicant and their agents.” 
  

27. Final plans shall clearly show the locations of all existing OWTS components (serving pre-
existing development) to be abandoned and provide procedures for the OWTS’ proper 
abandonment in conformance with the MMC. 
 

28. Proof of ownership of subject property shall be submitted to the City Environmental Health 
Administrator. 
 

29. An operations and maintenance manual specified by the OWTS designer shall be submitted 
to the property owner and maintenance provider of the proposed advanced OWTS. 

 
30. Prior to final Environmental Health approval, a maintenance contract executed between 

the owner of the subject property and an entity qualified in the opinion of the City of Malibu 
to maintain the proposed OWTS after construction shall be submitted.  Only original wet 
signature documents are acceptable and shall be submitted to the City Environmental 
Health Administrator. 
 

31. Prior to final Environmental Health approval, a covenant running with the land shall be 
executed between the City of Malibu and the holder of the fee simple absolute as to subject 
real property and recorded with the City of Malibu Recorder’s Office.  Said covenant shall 
serve as constructive notice to any future purchaser for value that the onsite wastewater 
treatment system serving subject property is an advanced method of sewage disposal 
pursuant to the City of MMC.  Said covenant shall be provided by the City of Malibu 
Environmental Health Administrator.  
 

32. A covenant running with the land shall be executed by the property owner and recorded 
with the Los Angeles County Recorder’s Office.  Said covenant shall serve as constructive 
notice to any successors in interest that: 1) the private sewage disposal system serving the 
development on the property does not have a 100 percent expansion effluent dispersal area 
(i.e., replacement disposal field(s) or seepage pit(s)), and 2) if the primary effluent dispersal 
area fails to drain adequately, the City of Malibu may require remedial measures including, 
but not limited to, limitations on water use enforced through operating permit and/or 
repairs, upgrades or modifications to the private sewage disposal system.  The recorded 
covenant shall state and acknowledge that future maintenance and/or repair of the private 
sewage disposal system may necessitate interruption in the use of the private sewage 
disposal system and, therefore, any building(s) served by the private sewage disposal 
system may become non-habitable during any required future maintenance and/or repair.  
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Said covenant shall be in a form acceptable to the City Attorney and approved by the City 
Environmental Sustainability Department.  

33. All project architectural plans and grading/drainage plans shall be submitted for 
Environmental Health review and approval. The floor plans must show all drainage 
fixtures, including in the kitchen and laundry areas. These plans must be approved by the 
Building Safety Division prior to receiving Environmental Health final approval. 
 

34. The City Biologist’s final approval shall be submitted to the City Environmental Health 
Administrator.  The City Biologist shall review the OWTS design to determine any impact 
on Environmentally Sensitive Habitat Area if applicable. 
 

35. The project geotechnical consultant, City geotechnical staff, project coastal engineering 
consultant, and City Coastal Engineering, final approvals shall be submitted to the City 
Environmental Health Administrator. 
 

36. Prior to the issuance of a building permit the applicant shall demonstrate, to the satisfaction 
of the Building Official, compliance with the City of Malibu’s onsite wastewater treatment 
regulations including provisions of MMC Chapters 15.40, 15.42, 15.44, and LIP Chapter 
18 related to the continued operation, maintenance and monitoring of the OWTS. 
 

Grading/Drainage/Hydrology (Public Works) 
 

37. The non-exempt grading for the project shall not exceed a total of 1,000 cubic yards, cut 
and fill.   
  

38. The total grading yardage verification certificate shall be copied onto the coversheet of the 
Grading Plan.  No alternative formats or substitutes will be accepted.   
 

39. Clearing and grading during the rainy season (extending from November 1 to March 31) 
shall be prohibited for development that: 

a. Is located within or adjacent to ESHA, or 
b. Includes grading on slopes greater than 4 to 1.   

 
Approved grading for development that is located within or adjacent to ESHA or on slopes 
greater than 4 to 1 shall not be undertaken unless there is sufficient time to complete 
grading operations before the rainy season. If grading operations are not completed before 
the rainy season begins, grading shall be halted and temporary erosion control measures 
shall be put into place to minimize erosion until grading resumes after March 31, unless 
the City determines that completion of grading would be more protective of resources. 
  

40. A Water Quality Mitigation Plan (WQMP) shall be submitted for review and approval of 
the Public Works Director. The WQMP shall be supported by a hydrology and hydraulic 
study that identifies all areas contributory to the property and an analysis of the 
predevelopment and post development drainage on the site. The QQMP shall meet all the 
requirements of the City’s current Municipal Separate Stormwater Sewer System (MS4) 
permit. The following elements shall be included within the WQMP:  

a. Site Design Best Management Practices (BMPs): 
b. Source Control BMPs; 
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c. Treatment Control BMPs that retain on-site Stormwater Quality Design Volume 
(SWQDv). Or where it is technically infeasible to retain on-site, the project must 
biofitrate 1.5 times the SWQDv that is not retained on-site; 
 

d. Drainage improvements; 
e. A plan for the maintenance and monitoring of the proposed treatment BMPs for the 

expected life of the structure;   
f. Methods of onsite percolation, site re-vegetation and an analysis for off-site project 

impacts;  
g. Measures to treat and infiltrate runoff from impervious areas; 
h. A copy of the WQMP shall be filed against the property to provide constructive 

notice to future property owners of their obligation to maintain the water quality 
measure installed during construction prior to the issuance of grading or building 
permits; and  

i. The WQMP shall be submitted to the Public Works Department and the fee 
applicable at the time of submittal for review of the WQMP shall be paid prior to 
the start of the technical review. The WQMP shall be approved prior the Public 
Works Department’s approval of the grading and drainage plan and/or building 
plans. The Public Works Department will tentatively approve the plan and will keep 
a copy until the completion of the project. Once the project is completed, the 
applicant shall verify the installation of the BMP’s, make any revisions to the 
WQMP, and resubmit to the Public Works Department for approval. The original 
signed and notarized document shall be recorded with the Los Angeles County 
Recorder. A certified copy of the WQMP shall be submitted to the Public Works 
Department prior to the issuance of the certificate of occupancy. 

 
41. Exported soil from a site shall be taken to the Los Angeles County Landfill or to a site with 

an active grading permit and the ability to accept the material in compliance with LIP 
Section 8.3. 
 

42. A grading and drainage plan containing the following information shall be approved, and 
submitted to the Public Works Department, prior to the issuance of permits for the project: 

a. Public Works Department general notes; 
b. The existing and proposed square footage of impervious coverage on the property 

shall be shown on the grading plan (including separate areas for buildings, 
driveways, walkways, parking, tennis courts and pool decks); 

c. The limits of land to be disturbed during project development shall be delineated 
and a total area shall be shown on this plan.  Areas disturbed by grading equipment 
beyond the limits of grading, areas disturbed for the installation of the septic 
system, and areas disturbed for the installation of the detention system shall be 
included within the area delineated; 

d. The limits to land to be disturbed during project development shall be delineated 
and a total area of disturbance should be shown on this plan.  Areas disturbed by 
grading equipment beyond the limits of grading shall be included within the area 
delineated; 

e. If the property contains rare, endangered or special status species as identified in 
the Biological Assessment, this plan shall contain a prominent note identifying the 
areas to be protected (to be left undisturbed).  Fencing of these areas shall be 
delineated on this plan is required by the City Biologist; 
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f. The grading limits shall include the temporary cuts made for retaining walls, 
buttresses and over excavations for fill slopes; and 

g. Private storm drain systems shall be shown on this plan.  Systems greater than 12 
inch in diameter shall also have a plan and profile for the system included with this 
plan. 

43. A digital drawing (AutoCAD) of the project’s private storm drain system, public storm 
drain system within 250 feet of the property limits, and post-construction BMPs shall be 
submitted to the Public Works Department prior to the issuance of grading or building 
permits.  The digital drawing shall adequately show all storm drain lines, inlets, outlets, 
post-construction BMPs and other applicable facilities.  The digital drawing shall also show 
the subject property, public or private street, and any drainage easements. 
  

44. A Local Storm Water Pollution Prevention Plan (LSWPPP) shall be provided prior to 
issuance of grading/building permits.  This plan shall include and Erosion and Sediment 
Control Plan (ESCP) that includes, but not limited to: 

   

Erosion Controls Scheduling Erosion Controls Scheduling 
Preservation of Existing Vegetation 

Sediment Controls Silt Fence 
Sediment Controls Silt Fence 
Sand Bag Barrier 
Stabilized Construction Entrance 

Non-Storm Water Management Water Conservation Practices 
Dewatering Operations 

Waste Management Material Delivery and Storage 

 

Stockpile Management 
Spill Prevention and Control 
Solid Waste Management 
Concrete Waste Management 
Sanitary/Septic Waste Management 

 
All Best Management Practices (BMP) shall be in accordance to the latest version of the 
California Stormwater Quality Association (CASQA) BMP Handbook. Designated areas 
for the storage of construction materials, solid waste management, and portable toilets must 
not disrupt drainage patterns or subject the material to erosion by site runoff.  
 

45. Prior to the approval of any permits and prior to the submittal of the required construction 
general permit document to the State Water Quality Control Board, the property 
owner/applicant shall submit the Public Works Department an Erosion and Sediment 
Control Plan (ESCP) for review.  The ESCP shall contain appropriate site-specific 
construction site BMPs prepared and certified by a qualified SWPPP developer (QWD).  
All structural BMPs must be designed by a licensed California civil engineer.  The ESCP 
must address the following elements: 

a.  Methods to minimize the footprint of the disturbed area and to prevent soil 
compaction outside the disturbed area 

b. Methods used to protect native vegetation and trees 
c. Sediment / erosion control 
d. Controls to prevent tracking on- and off-site 
e. Non-stormwater control 
f. Material management (delivery and storage) 
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g. Spill prevention and control 
h. Waste management 
i. Identification of site risk level as identified per the requirements in Appendix 1 of 

the Construction General Permit 
j. Landowner must sign the following statement on the ESCP: 

“I certify that this document and all attachments were prepared under my direction or 
supervision in accordance with a system designed to ensure that quality personnel properly 
gather and evaluate the information submitted.  Based on my inquiry of the person or 
persons who manage the system or those persons directly responsible for gathering the 
information, to the best of my knowledge and belief, the information submitted is true, 
accurate and complete.  I am aware that submitting false and/or inaccurate information, 
failing to properly and/or adequately implement the ESCP may result in revocation of 
grand and/or other permits or other sanctions provided by law.” 
  

46. Storm drainage improvements are required to mitigate increased runoff generated by 
property development.  The applicant shall have the choice of one method specified within 
LIP Section 17.3.2.B.2. 
  

47. A Storm Water Management Plan (SWMP) shall be submitted for review and approval of 
the Public Works Director. The SWMP shall be prepared in accordance with the LIP 
Section 17.3.2 and all other applicable ordinances and regulations.  The SWMP shall be 
supported by a hydrology and hydraulic study that identifies all areas contributory to the 
property and an analysis of the pre-development and post-development drainage of the site.  
The SWMP shall identify the site design and source control BMPs that have been 
implemented in the design of the project.  The SWMP shall be reviewed and approved by 
the Public Works Department prior to the issuance of the grading or building permit for 
this project. 

 
48. The Building Official may approve grading during the rainy season to remediate hazardous 

geologic conditions that endanger public health and safety. 
  

Pool / Spa / Water Feature  
 

49. Onsite noise, including that which emanates from swimming pool and air conditioning 
equipment, shall be limited as described in MMC Chapter 8.24 (Noise). 

 
50. Pool and air conditioning equipment that will be installed shall be screened from view by 

a solid wall or fence on all four sides.  The fence or walls shall comply with LIP Section 
3.5.3(A). 
 

51. All swimming pools shall contain double walled construction with drains and leak 
detection systems capable of sensing a leak of the inner wall.  

 
52. The discharge of swimming pool, spa and decorative fountain water and filter backwash, 

including water containing bacteria, detergents, wastes, algaecides, or other chemicals is 
prohibited. Swimming pool, spa, and decorative fountain water may be used as landscape 
irrigation only if the following items are met: 

a. The discharge water is dechlorinated, debrominated or if the water is disinfected 
using ozonation;  

b. There are sufficient BMPs in place to prevent soil erosion; and 
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c. The discharge does not reach in to the MS4 or to the ASBS (including tributaries) 
 

53. Discharges not meeting the above-mentioned methods must be trucked to a Publicly 
Owned Wastewater Treatment Works. 
 

54. A sign stating “It is illegal to discharge pool, spa, or water feature waters to a street, 
drainage course, or storm drain per MMC Section 13.04.060(D)(5)” shall be posted in the 
filtration and/or pumping equipment area for the property. Prior to the issuance of any 
permits, the applicant shall indicate the method of disinfection and the method of 
discharging. 
 

55. Pursuant to MMC Section 9.20.040(B), all ponds, decorative fountains shall require a water 
recirculating/recycling system.  
 

Water Quality/ Water Service 
 

56. Prior to the issuance of a building permit, the applicant shall submit Will Serve Letter from 
Los Angeles County Waterworks District No. 29 (WD29) to the Planning Department 
indicating the ability of the property to receive adequate water service. 
  

57. Prior to final inspection (or project sign off, as applicable) by the Planning Department, the 
applicant shall demonstrate that all requirements of WD29 have been met, including 
installation of a meter, if applicable. 
 

 Coastal Protection (Coastal Engineer) 
 
58. No stockpiling of dirt or construction materials shall occur on the beach or adjacent ESHA 

area. 
 
59. Measures to control erosion, runoff, and siltation shall be implemented at the end of each 

day’s work. 
 
60. No machinery shall be placed, stored or otherwise located in the intertidal zone at any time, 

unless necessary for protection of life and/or property.  
 
61. Construction equipment shall not be cleaned on the beach or the adjacent ESHA area. 
 
62. Construction debris and sediment shall be properly contained and secured on site with 

BMPs to prevent the unintended transport of sediment and other debris into coastal waters 
by wind, rain or tracking. 

 
Construction / Framing 

 
63. When framing is complete, a site survey shall be prepared by a licensed civil engineer or 

architect that states the finished ground level elevation and the highest roof member 
elevation.  Prior to the commencement of further construction activities, said document 
shall be submitted to the assigned Building Inspector and Planning Department for review 
and sign off on framing. 
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64. A construction staging plan shall be reviewed and approved by the Building Official prior 
to plan check submittal. 
  

65. Construction hours shall be limited to Monday through Friday from 7:00 a.m. to 7:00 p.m. 
and Saturdays from 8:00 a.m. to 5:00 p.m.  No construction activities shall be permitted on 
Sundays or City-designated holidays. 

66. At no time shall any eastbound lane along Pacific Coast Highway be closed for 
construction staging related to this project between the hours of 7:00 a.m. and 9:00 a.m.  
 

67. Construction management techniques, including minimizing the amount of equipment used 
simultaneously and increasing the distance between emission sources, shall be employed 
as feasible and appropriate. All trucks leaving the construction site shall adhere to the 
California Vehicle Code.  In addition, construction vehicles shall be covered when 
necessary; and their tires rinsed prior to leaving the property. 
 

68. All new development, including construction, grading, and landscaping shall be designed 
to incorporate drainage and erosion control measures prepared by a licensed engineer that 
incorporate structural and non-structural Best Management Practices (BMPs) to control the 
volume, velocity and pollutant load of storm water runoff in compliance with all 
requirements contained in LIP Chapter 17, including: 

a. Construction shall be phased to the extent feasible and practical to limit the amount 
of disturbed areas present at a given time. 

b. Grading activities shall be planned during the southern California dry season (April 
through October). 

c. During construction, contractors shall be required to utilize sandbags and berms to 
control runoff during on-site watering and periods of rain in order to minimize 
surface water contamination. 

d. Filter fences designed to intercept and detain sediment while decreasing the 
velocity of runoff shall be employed within the project site. 

 
Demolition/Solid Waste 
 
69. Prior to demolition activities, the applicant shall receive Planning Department approval for 

compliance with conditions of approval.  
 
70. The applicant/property owner shall contract with a City approved hauler to facilitate the 

recycling of all recoverable/recyclable material.  Recoverable material shall include but shall 
not be limited to: asphalt, dirt and earthen material, lumber, concrete, glass, metals, and 
drywall.   
 

71. Prior to the issuance of a building/demolition permit, an Affidavit and Certification to 
implement waste reduction and recycling shall be signed by the Owner or Contractor and 
submitted to the Environmental Sustainability Department. The Affidavit shall indicate the 
agreement of the applicant to divert at least 65 percent (in accordance with CalGreen) of all 
construction waste from the landfill. 

 
72. Upon plan check approval of demolition plans, the applicant shall secure a demolition 

permit from the City.  The applicant shall comply with all conditions related to demolition 
imposed by the Building Official. 
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73. No demolition permit shall be issued until building permits are approved for issuance.  
Demolition of the existing structure and initiation of reconstruction must take place within 
a six month period.  Dust control measures must be in place if construction does not 
commence within 30 days. 

 
74. The project developer shall utilize licensed subcontractors and ensure that all asbestos-

containing materials and lead-based paints encountered during demolition activities are 
removed, transported, and disposed of in full compliance with all applicable federal, state 
and local regulations.   

 
75. Any building or demolition permits issued for work commenced or completed without the 

benefit of required permits are subject to appropriate “Investigation Fees” as required in 
the Building Code.   
 

76. Upon completion of demolition activities, the applicant shall request a final inspection by 
the Building Safety Division. 

 
Lighting 
 
77. Exterior lighting must comply with the Dark Sky Ordinance and shall be minimized, 

shielded, or concealed and restricted to low intensity features, so that no light source is 
directly visible from public view.  Permitted lighting shall conform to the following 
standards: 

a.  Lighting for walkways shall be limited to fixtures that do not exceed two feet in 
height and are directed downward, and limited to 850 lumens (equivalent to a 60 
watt incandescent bulb); 

b.  Security lighting controlled by motion detectors may be attached to the residence 
provided it is directed downward and is limited to 850 lumens; 

c.   Driveway lighting shall be limited to the minimum lighting necessary for safe 
vehicular use.  The lighting shall be limited to 850 lumens; 

d.  Lights at entrances as required by the Building Code shall be permitted provided 
that such lighting does not exceed 850 lumens; 

e.  Site perimeter lighting shall be prohibited; and 
f.   Outdoor decorative lighting for aesthetic purposes is prohibited. 

 
78. No permanently installed lighting shall blink, flash, or be of unusually high intensity or 

brightness.  Lighting levels on any nearby property from artificial light sources on the 
subject property(ies) shall not produce an illumination level greater than one foot candle.  
 

79. Night lighting from exterior and interior sources shall be minimized.  All exterior lighting 
shall be low intensity and shielded directed downward and inward so there is no offsite 
glare or lighting of natural habitat areas.  High intensity lighting of the shore is prohibited. 
 

80. Motion sensor lights shall be programmed to extinguish ten minutes after activation. 
 

81. Three violations of the conditions by the same property owner will result in a requirement 
to permanently remove the outdoor light fixture(s) from the site. 
 

Biology 
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82. Prior to plan check approval, an updated landscape plan must be submitted to the City 
Biologist for review and approval that replaces the Monterey Cypress trees with California 
Sycamore trees as required by the LACFD. 
 

83. Prior to installation of any landscaping, the applicant shall obtain a plumbing permit for 
the proposed irrigation system from the Building Safety Division. 
 

84. Except as permitted pursuant to the provisions in LUP policies 3.18 and 3.20, throughout 
the City of Malibu, development that involves the use of pesticides, including insecticides, 
herbicides, rodenticides or any other similar toxic chemical substances, shall be prohibited 
in cases where the application of such substances would have the potential to significantly 
degrade Environmentally Sensitive Habitat Areas or coastal water quality or harm wildlife. 
Herbicides may be used for the eradication of invasive plant species or habitat restoration, 
but only if the use of non-chemical methods for prevention and management such as 
physical, mechanical, cultural, and biological controls are infeasible. Herbicides shall be 
restricted to the least toxic product and method, and to the maximum extent feasible, shall 
be biodegradable, derived from natural sources, and used for a limited time. 

 
85. Prior to final Planning inspection or other final project sign off (as applicable), the applicant 

shall submit to the Planning Director for review and approval a certificate of completion 
in accordance with the Landscape Water Conservation Ordinance (MMC Chapter 9.22). 
The certificate shall include the property owner’s signed acceptance of responsibility for 
maintaining the landscaping and irrigation in accordance with the approved plans and 
MMC Chapter 9.22. 
 

86. Invasive plant species, as determined by the City of Malibu, are prohibited.  
 
87. Vegetation shall be situated on the property so as not to significantly obstruct the primary 

view from private property at any given time (given consideration of its future growth).  
 
88. The landscape plan shall prohibit the use of building materials treated with toxic 

compounds such as creosote or copper arsenate.  
 
89. Vegetation forming a view impermeable condition serving the same function as a fence or 

wall (also known as a hedge) located within the side or rear yard setback shall be 
maintained at or below a height of six feet.  A hedge located within the front yard setback 
shall be maintained at or below a height of 42 inches. Three violations of this condition 
will result in a requirement to permanently remove the vegetation from the site. 
 

90. Grading and/or demolition shall be scheduled only during the dry season from April 1 – 
October 31.  If it becomes necessary to conduct grading activities from November 1 – 
March 31, a comprehensive erosion control plan shall be submitted for approval prior to 
issuance of a grading permit and implemented prior to initiation of vegetation removal 
and/or grading activities. 
 

Fuel Modification  
 
91. The project shall receive LACFD approval of a Final Fuel Modification Plan prior to the 

issuance of final building permits. 
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Fencing and Walls 
  
92. The applicant shall include an elevation of the proposed electronic driveway gate on the 

architectural plans that are submitted for building plan check.  The gate and all fencing 
along the front property line shall comply with the regulations set forth in LIP Section 3.5 
and LIP Section 6.5. 

93. Fencing or walls shall be prohibited within ESHA, except where necessary for public safety 
or habitat protection or restoration. Fencing or walls that do not permit the free passage of 
wildlife shall be prohibited in any wildlife corridor. 

 
94. Development adjacent to, but not within ESHA, may include fencing, if necessary for 

security, that is limited to the area around the clustered development area. 
 

Colors and Materials 
 

95. The project is visible from scenic roads or public viewing areas, therefore, shall incorporate 
colors and exterior materials that are compatible with the surrounding landscape. 

a. Acceptable colors shall be limited to colors compatible with the surrounding 
environment (earth tones) including shades of green, brown and gray, with no white 
or light shades and no bright tones.  Colors shall be reviewed and approved by the 
Planning Director and clearly indicated on the building plans.  

b. The use of highly reflective materials shall be prohibited except for solar energy 
panels or cells, which shall be placed to minimize significant adverse impacts to 
public views to the maximum extent feasible.  

c. All windows shall be comprised of non-glare glass. 
 

96. All driveways shall be a neutral color that blends with the surrounding landforms and 
vegetation.  Retaining walls shall incorporate veneers, texturing and/or colors that blend 
with the surrounding earth materials or landscape.  The color of driveways and retaining 
walls shall be reviewed and approved by the Planning Director and clearly indicated on all 
grading, improvement and/or building plans. 

 
Deed Restrictions 
  
97. The property owner is required to execute and record a deed restriction which shall 

indemnify and hold harmless the City, its officers, agents, and employees against any and 
all claims, demands, damages, costs and expenses of liability arising out of the acquisition, 
design, construction, operation, maintenance, existence or failure of the permitted project 
in an area where an extraordinary potential for damage or destruction from wildfire exists 
as an inherent risk to life and property.  The property owner shall provide a copy of the 
recorded document to Planning department staff prior to final planning approval. 
 

98. The property owner is required to acknowledge, by recordation of a deed restriction, that 
the property is subject to wave action, erosion, flooding, landslides, or other hazards 
associated with development on a beach or bluff, and that the property owner assumes said 
risks and waives any future claims of damage or liability against the City of Malibu and 
agrees to indemnify the City of Malibu against any liability, claims, damages or expenses 
arising from any injury or damage due to such hazards. The property owner shall provide 
a copy of the recorded document to the Planning Department prior to final Planning 
Department approval. 
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99. Prior to final Planning Department approval, the applicant shall be required to execute and 

record a deed restriction reflecting lighting requirements set forth above. The property 
owner shall provide a copy of the recorded document to the Planning Department prior to 
final Planning Department approval. 

 
Prior to Occupancy 
  
100. Prior to, or at the time of a Planning final inspection, the property owner / applicant shall 

submit to the Planning Department the plumbing permit for the irrigation system 
installation signed off by the Building Safety Division. 
  

101. Prior to Planning final inspection, the City Biologist shall inspect the project site and 
determine that all Planning Department conditions to protect natural resources are in 
compliance with the approved plans. 
 

102. Prior to a final Building inspection, the applicant shall provide a Recycling Summary Report 
(Summary Report) and obtain the approval from the Environmental Sustainability Department. 
Applicant must provide haul tickets and diversion information. The final Summary Report shall 
designate the specific materials that were land filled or recycled, and state the facilities where 
all materials were taken.   
 

103. The applicant shall request a final Planning Department inspection prior to final inspection 
by the City of Malibu Building Safety Division.  The Planning inspsection may include 
photographs to document the as-built condition of the site. A building permit will not be 
finaled until the Planning Department has determined that the project complies with this 
coastal development permit.  
 

104. Any construction trailer, storage equipment or similar temporary equipment not permitted 
as part of the approved scope of work shall be removed prior to final inspection and 
approval, and if applicable, the issuance of the certificate of occupancy. 
 

Fixed Conditions 
  
105. This coastal development permit shall run with the land and bind all future owners of the 

property. 
  

106. Violation of any of the conditions of this approval may be cause for revocation of this 
permit and termination of all rights granted there under. 
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SECTION 6. The Planning Commission shall certify the adoption of this resolution.  
 
PASSED, APPROVED AND ADOPTED this 2nd day of August 2021. 
 
  
 __________________________________________ 
 JEFFREY JENNINGS, Planning Commission Chair 
ATTEST: 
 
 
_____________________________________ 
KATHLEEN STECKO, Recording Secretary 
 
 
LOCAL APPEAL - Pursuant to Local Coastal Program Local Implementation Plan (LIP) Section 
13.20.1 (Local Appeals), a decision made by the Planning Commission may be appealed to the 
City Council by an aggrieved person by written statement setting forth the grounds for appeal. An 
appeal shall be filed with the City Clerk within 10 days and shall be accompanied by an appeal 
form and filing fee, as specified by the City Council. Appeal forms may be found online at 
www.malibucity.org/planningforms, in person, or by calling (310) 456-2489, ext. 245. 
 
COASTAL COMMISSION APPEAL – An aggrieved person may appeal the Planning 
Commission’s approval to the Coastal Commission within 10 working days of the issuance of the 
City’s Notice of Final Action. Appeal forms may be found online at www.coastal.ca.gov or by 
calling (805) 585-1800.  Such an appeal must be filed with the Coastal Commission, not the City.  
 
I CERTIFY THAT THE FOREGOING RESOLUTION NO. 21-53 was passed and adopted by the 
Planning Commission of the City of Malibu at the regular meeting held on the 2nd day of August 
2021 by the following vote: 
 
AYES:     
NOES:      
ABSTAIN:     
ABSENT:    
  
 
____________________________________ 
KATHLEEN STECKO, Recording Secretary 
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Senior Water Resource Control Engineer, Supervisory
Los Angeles Regional Water Quality Control Board

320 W. 4th Street, Suite 200
Los Angeles, CA 90013
Tel: (213) 576-6683
Jim.kang@waterboards.ca.gov

Due to COVID-19, I am teleworking on a full-time basis.
E-mail is the best way to reach me for immediate assistance.

From: Melinda Talent <mtalent@malibucity.org> 
Sent: Thursday, February 4, 2021 4:18 PM
To: Kang, Jim@Waterboards <Jim.Kang@Waterboards.ca.gov>
Cc: Yolanda Bundy <ybundy@malibucity.org>
Subject: 23325 Malibu Colony Rd. - Letter of concurrence

EXTERNAL:

Hi Jim,

Pursuant to our phone conversations today and to summarize the request from City Council for
input from the Los Angeles Regional Water Board, the City needs documentation from your office
that there is no increase in wastewater flow from the proposed project in conformance with the
City’s Prohibition Policy pertaining to development in the Prohibition Area.  

The City provided you with the wastewater design reports, appeal documents with supporting
materials and City Council staff report, including a discussion of Environmental Health determination
that the wastewater flow calculations by the applicant’s wastewater designer met the criteria in the
Prohibition Policy.  In addition, a letter dated December 10, 2020, from the applicant’s wastewater
system designer outlining the calculations of wastewater flow was sent to you by the applicant’s
OWTS designer.

At this time, the City is requesting concurrence from your office that there is no increase in
wastewater flow from the proposed project based on the water balance calculations in conformance
with the City’s Prohibition Policy.

Thank you for your assistance with this request.  Please contact me if you have any questions.

Regards,
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Melinda Talent, REHS
Environmental Health Administrator
City of Malibu
23825 Stuart Ranch Rd.
Malibu, CA 90265
310/456-2489 ext. 364
www.malibucity.org
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MEMORANDUM 
To: Yolanda Bundy, Building Official; Richard Mollica, Planning Director; Raneika Brooks, Case 

Planner 

From:  Michael B. Phipps, PG, CEG, Lauren J. Doyel, PE, GE, Coastal Engineering Reviewers, 
Environmental Sustainability Department 

Date:  February 17, 2021 

Re:  Coastal Engineering Review and Commentary, Appeal of 23325 Malibu Colony Road 

At the request of the Planning and Environmental Sustainability Departments, and the Applicant, we 
are responding to a memorandum from the Coastal Engineering Consultant (David C. Weiss 
Structural Engineer; hereafter, ”DCWSE”) for the above referenced project dated December 3, 2020, 
as well as an email from attorney Steven Kaufmann dated December 17, 2021.  

The referenced project was originally approved in planning from a coastal engineering perspective on 
December 5, 2019 and reapproved on August 18, 2020. City Council directed the project back to the 
Planning Commission to address the 100-year projected sea level rise. (Response to City Council Motion 
directing project back to Planning Commission to address 100-yr. Sea Level rise analysis/November 9, 
2020, Item 4A Appeal No. 20-006 – Appeal of Planning Commission Resolution No. 20-18 23325 Malibu 
Colony Road, Owner, Axel 23324, LLC: Appellant, Judith Israel). 

With respect to DCWSE’s memorandum dated December 3, 2020 our commentary is as follows on his 
responses, numbered in the same order:  

1. Item Number One - Appellant’s Contention that the Coastal Engineering Analyses Were Not
Proper. The City coastal engineering consultants concur with DCWSE’s conclusion that the
Medium to High Risk aversion Sea Level Rise  (SLR) of 6.15’ is appropriate for the project, based
on the location of the project (not beach front) and design life (75 years). In the most extreme
scenario, the project will not be subject to wave action but will be subject to minor flooding on the
order of 8 inches deep at the east property line. Utilizing build in barriers that can be easily slid into
place across openings in the property line walls is no different than the homeowner manually piling
sandbags or utilizing inflatable rubber barriers to protect their property. It is not required, but rather
a forward-thinking design solution to a potential minor hazard.

2. Item Number Two – Potential Additional Coastal Engineering Analysis. The City coastal
engineering consultants concur with DCWSE’s conclusion that no additional coastal engineering
analysis is required or needed. The project coastal engineering consultant has already taken the
extra step and provided analysis based on conservative assumptions with respect to the potential
flooding of the property from the east. Potential for flooding of the property from the Lagoon (north)
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is addressed by FEMA flood projections, and as stated in the DCWSE report, the flooding does 
not reach the property due to existing topographic barriers. As an aside, comparing occurrence 
intervals (i.e., probability of exceedance), the analysis provided by DCWSE for potential flooding 
from the east side identifies this event that has been modeled as having a 1in 20000 chance of 
occurrence. This is a smaller exposure than the design requirements for other geohazards (such 
as earthquakes) which in fact are more likely to be the controlling hazards for design consideration. 
We note that the  SLR having 0.5% probability of exceedance in 100 years is a higher standard 
than either seismic or flooding. 
 

3. Item Number Three – Economic Life of Structure Used for Coastal Engineering Analysis. Based 
on standards set forth in the City of Malibu LCP, LIP and Coastal Engineering Guidelines, 
properties that are not beachfront address a 75-year design life. If a longer design period is 
addressed voluntarily in addressing some hazards, this does not become the new de facto design 
standard for approval. This comment is applicable to the analysis of flooding form the east side.  
 

4. Item Number Four – Characterization of The Proposed Block Perimeter Wall As a “Seawall” or 
Shore Protection Device.  The block wall is not a seawall or shoreline protection device, nor is it 
designed to be, nor does it need to be. It is not protecting a shoreline, there is no wave action on 
the wall, and it is not founded on piles below a “scoured” beach profile, as sea walls are required 
to be. The perimeter wall does not interact nor interfere with supply or littoral transport of the 
coastal sand supply. All the above are considerations when approving sea walls or defining what 
a seawall is. The subject proposed wall is a perimeter privacy wall that, in the event of flooding 
that is conservatively estimated at 8 inches deep under an extreme scenario, offers protection for 
the property incidentally. 

 
5. Item Number Five – Potential of Perimeter Property Line Wall to Deflect Water Flows Coming from 

Either the Ocean or Malibu Creek Back Across the Creek Mouth to The Eastern Bank of Malibu 
Creek at the Adamson House.  The City coastal engineering reviewers concur with DCWSE that 
there is no impact on the Adamson House by this project. The project is 1500 feet away from the 
Adamson House, and the approximately 700-foot-wide Malibu Lagoon/Creek mouth is located 
between the two locations.  By contrast, the Adamson House is only 80 feet away from the Pacific 
Ocean edge and less than 500 feet away from the Malibu Lagoon.  Under the conditions that 
would cause flooding at the project site, the impacts to the Adamson House from those same 
conditions would remain unchanged whether the house and the privacy walls were present or not. 

 
The email from Steve Kaufmann dated December 17, 2020 appears to provide precedent founded in 
recent Coastal Commission decisions for an applicable design life of 75 years and addresses the definition 
of sea wall. His commentary supports the analysis and design recommendations presented by DCWSE, 
that were reviewed and approved by the City’s coastal engineering reviewers. The City’s coastal 
engineering reviewers have nothing to add to Mr. Kaufmann’s commentary, other than it appears to 
provide some context as to how the Coastal Commission may view this project in terms of design life.  
 
Attachment 1:  David C. Weiss, S.E., Coastal Engineering Consultant Memorandum, December 3, 

2020. 
Attachment 2: Steve Kaufmann Email dated December 17, 2021. 
Attachment 3: Coastal Engineering Review approval letter dated December 5, 2019.  
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Memo 

TO:    Mr. Michael Phipps, City of Malibu Coastal Consultant 

CC    Yolanda, Building Official 

    Richard Mollica, Planning Director 

    Raneika Brooks, Associate Planner 

         

From:    David C. Weiss, Structural Engineer 

Subject:  23325 Malibu Colony Road, Malibu, CA 

Response to City Council Motion directing project back to Planning Commission to 

address 100 yr. Sea Level rise analysis/November 9, 2020, Item 4A Appeal No. 20‐

006 – Appeal of Planning Commission Resolution No. 20‐18 (23325 Malibu Colony 

Road, Owner, Axel 23324, LLC: Appellant, Judith Israel)    

 

Date:    December 3, 2020 

Reference:  Number One 

    State of California Sea Level Guidance, 2018 Update 

 

Number Two 

Memo ‐ Rational for Using “Medium‐High Risk Aversion” Sea‐Level Rise Scenario 

    From:  Carey Batha, Statewide Planning Unit, Coastal Commission 

    Dated: August 30, 2019 

 

    Number Three 

Sea Level Rise and Wave Water Bore at 

23325 Malibu Colony Road, Malibu, CA 

By:  David C. Weiss, Structural Engineer & Associates, Inc. 

Dated: August 3, 2020 

     

Since I did not have a chance to respond (it seems my microphone was on permanent “mute”) to 

various comments concerning the coastal engineering aspects of  the subject project made by 

participants in the council meeting of November 9, 2020. I would like to take this opportunity to 

respond to them now.   

 

Item Number  One  ‐  Appellant’s  Contention  that  the  Coastal  Engineering  Analyses Were  Not 

Proper       
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The  statements  by  the  appellant’s  attorney,  regarding  criteria  used  in  the  project  coastal 

engineering reports, are dead wrong.   The following premises used  in the various reports are 

correct: 

 

A) Because this property is not on the beach, 75 years is an adequate, conservative project 

life span.    

B) 6.15’ is the proper sea level rise magnitude to be used with a Medium‐High Aversion to 

Risk Scenario, 75 years life span.    

C) The project will not be subjected to wave action.  The waves break hundreds of feet away 

from the property.  The property will be subject to minor water bore over flow.    

D) Adding  flood  gates  across wall  openings  do  not make  it  a  de‐facto  seawall,  since  the 

property is not on the beach, sea or ocean! 

 

The intimation that the coastal engineering analyses performed for this project were somehow 

improper  is  fallacious.   The criteria used  in  the  report of Reference Number Three above are 

correct.   There is no requirement that a lot such as the subject lot, not on the beach or a coastal 

bluff,  be  designed  for  any  particular  economic  life  span.    Further,  I  know  of  no  codified 

requirement  that one must use  the criteria of  the Medium‐High Aversion  to Risk Scenario of 

Reference Number One be used in an analysis.  I have attached the memo of Reference Number 

Two  above.  Specifically,  Item  3  of  that  memo  explains  why  designing  to  the  Medium‐High 

Aversion to Risk scenario is not mandatory.   

 

It is expected that an ocean front property unprotected by a shoreline protective deice one would 

use the Medium‐High Aversion to Risk scenario.  The subject property is inland of Malibu Colony 

Road, landward of the ocean front residences and bulkheads which protect them.  Because those 

homes could be rebuilt if ever destroyed by a natural disaster, the 100 Yr. Low Aversion to Risk 

Sea Level Rise scenario was used in analyzing direct wave uprush to the site, while the Medium‐

High Aversion to Risk Scenario was used for surface water that might circuitously come from the 

east of Malibu Colony.      

 

The  various  documents  published  by  state  agencies  are  mainly  meant  as  guides  for  public 

projects that have to receive input from multiple agencies.  The purpose is for multiple agencies 

to have common sets of standards from which to coordinate the project.   

 

 

 

 

217 of 709



 

3 
 

Item Number Two – Potential Additional Coastal Engineering Analysis:   

 

There  is  no  need  for  any  more  coastal  engineering  analysis.    The  site  has  been  analyzed 

considering wave action:  

 

1. Directly from the south (assuming there are none of the existing houses or the existing 

bulkheads that protect them or the 40’ wide road between the site and the waves) 

2. From  the  Lagoon, where  tall  berms  created  during  the  State  Park  restoration  project 

protect the properties on the north side of Colony Road 

3. From the east, assuming that a broken wave water bore will propagate up the beach along 

the east boundary of the Colony (but not back‐rush to the ocean) and then turn left down 

the Malibu Colony Road (a 1:20000 occurrence 75 years from now).   

 

The attached photograph “Sea Level Rise Scenarios Addressed” shows the direction from which 

each of those scenarios would approach the site.  To further analyze waves approaching along 

the beach, from the Lagoon or from the east would be a waste of time.  First, the design waves 

one would consider would have to travel too far to travel to reach the site.  Secondly, there are 

no waves that come from Lagoon or the east on this beach.     

 

Item Number Three – Economic Life of Structure Used for Coastal Engineering Analysis 

 

The standard for review for this project is the LCP.  The economic life of the proposed house need 

not be any longer than 75 years.  A 100‐year life span is considered in Chapters 10 of the LCP and 

Chapter4 of the LUP, and then, only for ocean front and blufftop properties.  The subject property 

is not on the shoreline, the beach or a blufftop.  The configuration and contours of this lot do not 

depend upon coastal processes.   No part of the subject  lot  is bounded by ocean wave action.  

While  it  can  be  argued  that  no  coastal  hazard  analysis  is  required  for  this  inland  property, 

whatever water from the ocean that could reach this site has been assumed without regard to 

existing circumstances and under, frankly, unrealistically assumed scenarios that: 

 

1. The  design  wave(s)  would  uprush  directly  to  the  site  over  a  beach  area  where  the 

oceanfront houses and bulkheads on Malibu Colony Road they protect, as well as the 40’ 

wide road that serves all the inland homes on Malibu colony Road no longer exist. 

Or 

2. A wave bore would propagate up the east boundary of the Malibu Colony, turn left at the 

east end of  the Colony and  flow down the Colony Road  if or when sea‐level  rises 6.5’ 

above todays levels in 75 years (a 1:20000 even at that time). 
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3. Both scenarios assume that the terrain over which the wave(s) will uprush is smooth and 

impermeable (such as the troughs used  in the  laboratory tests to determine the wave 

uprush design parameters).  This is not the case!  The terrain located seaward of this site 

is covered with wave obstructing structures – the houses and bulkheads).  

 

I  reiterate,  this  is not a shoreline or beach front  lot!   Therefore, a 100‐ year design  life  is not 

required  for  this property, but was used anyway at  the  request of  staff when calculating  the 

scenario of wave uprush directly to the site from the beach. The Medium‐High Aversion to Risk 

category  for  that  analysis  was  not  used  to  account  for  the  bulkhead  sections,  substantial 

structures and 40’ wide street, all seaward of this non‐beachfront subject site.  A 75‐year design 

life, however, is “the most common value” used by the Coastal Commission as evidenced by many 

of its decisions.    

 

Item Number Four – Characterization of The Proposed Block Perimeter Wall As a “Seawall” or 

Shore Protection Device   

 

The proposed wall around the site should not be considered a “shoreline protective device” or 

“seawall”.  As demonstrated in Item Three above, this property is not on the beach or shore, nor 

will it be subjected to direct wave action during its 75‐year lifespan.  Nearly all of the houses on 

the inland side of Malibu Colony Road have perimeter walls or some sort of privacy wall.   The 

proposed block property line wall here is not intended to act as a shoreline protective device or 

engineered to serve as one.   In the case of surface sheet flow or rising sea level rise, it would 

only aid in blocking rising water from entering the site.  it would neither block the flow of sand 

along the beach, block public lateral access along the beach or cause any of the negative impacts 

to the immediate or beach environment that the restrictions on protective devices are meant 

mitigate.   

 

Item Number Five – Potential of Perimeter Property Line Wall to Deflect Water Flows Coming 

from Either  the Ocean or Malibu Creek Back Across  the Creek Mouth to The Eastern Bank of 

Malibu Creek at the Adamson House    

 

The concern that was voiced in the Council meeting that water might deflect off the proposed 

block wall and cause erosion at the Adamson Ranch Site on the east side of Malibu Creek, give or 

take  1000  feet  away,  is  a  non‐issue.    The  velocity  of  any  water  that  might  impinge  on  the 

proposed block perimeter wall will be so low that it would not even reach the top of the berms 

protecting the north side of the Colony, and this property, from possible Lagoon flooding, much 

less somehow then flow across an additional 1000 +/‐ feet of water, again, over tall berms to the 

Adamson Ranch on the east side of the creek.      
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Finally, all of the reports were submitted to, reviewed and ultimately approved by various City 

agencies.  The technical personnel in these agencies are highly trained and knowledgeable with 

regard to their fields.  The City Governing Commissions (bodies) should therefore give preference 

to  the  recommendations  and  determinations  made  by  the  agencies’  technical  staff,  not  lay 

parties with unrelated agenda.     

 

Thank you for your consideration of these matters, if you have any questions, please contact me.   

 

Encl.: 

California Coastal Commission Memo dated Aug. 30, 2019   

Photograph: Sea Level Rise Scenarios Addressed 
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 August 30, 2019 
 
To: Coastal Commission staff and interested parties 
From: Carey Batha, Statewide Planning Unit, Coastal Commission 
 
Re: Rationale for using the “medium-high risk aversion” sea level rise scenario 
 
 
The Coastal Commission Sea Level Rise Policy Guidance (2018) recommends that site-specific 
hazard reports for residential and commercial development include an analysis of the “medium-
high risk aversion” sea level rise (SLR) scenario, which has an associated probability of 0.5%. A 
common question that arises regarding the use of this projection is:  
 

The medium-high risk aversion scenario sounds very unlikely. There is only a 0.5% 
chance that SLR will reach or exceed those values, according to the climate models that 
informed the development of the probabilities. Why, then, does the Commission’s 
guidance recommend using it to inform planning for commercial and residential 
development?  
 

The purpose of this memo is to respond to this common question. There are several components 
to the answer:  
 

1. Using this scenario is consistent with statewide guidance. The recommendation to use 
SLR projections associated with the 0.5th  percentile stems from the 2018 State Sea Level 
Rise Guidance, which was developed by the Ocean Protection Council at the direction of 
Governor Brown. This document provides statewide guidance on sea level rise 
projections and adaptation planning for use by state agencies and local jurisdictions, 
establishing a consistent statewide approach on sea level rise. It states that the medium-
high risk aversion scenario is “a precautionary projection that can be used for less 
adaptive, more vulnerable projects or populations that will experience medium to high 
consequences as a result of underestimating sea-level rise (e.g. coastal housing 
development).” In other words, the combination of the relatively low adaptive capacity of 
homes and businesses and the high consequences that would occur if they were to flood 
make it appropriate to use a relatively high SLR projection within the range of possible 
future SLR amounts even though it has lower probability. The Coastal Commission Sea 
Level Rise Policy Guidance was updated to be consistent with the State Guidance, and 
that update was adopted by the Coastal Commission in 2018. In summary, by applying 
this recommendation, the Coastal Commission is being consistent with guidance from the 
State, and helping to ensure that local jurisdiction planning efforts are consistent as well.  

2. Using the medium-high scenario is a precautionary approach. The Coastal 
Commission, in line with statewide guidance, generally advocates for a precautionary 
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approach to sea level rise adaptation planning. This approach stems from the overall 
importance of keeping development safe from coastal hazards and protecting coastal 
resources, consistent with the Coastal Act. It also derives from the fact that the costs and 
consequences associated with inadvertently underestimating SLR hazards could be quite 
high. To rephrase, we should use a relatively high projection even though it has lower 
probability because of the high consequences to precious coastal resources, valuable 
development, and life and safety that would occur if we underestimate future SLR.  

Guiding Principle #4 in the Coastal Commission Sea Level Rise Policy Guidance states, 
“Use a precautionary approach by planning and providing adaptive capacity for the 
higher end of the range of possible sea level rise.” This and the other Guiding Principles 
have been adopted by the Commission since 2015. Using the medium-high risk aversion 
scenario is consistent with this principle. 
 

3. Evaluating this SLR scenario does not necessarily mean a project must be designed 
for it. It is important to remember that evaluating the medium-high risk aversion scenario 
does not necessarily mean that a project must be designed and constructed to completely 
avoid hazards associated with that exact amount of sea level rise. The Coastal 
Commission Sea Level Rise Policy Guidance states, “In some cases, it may be 
appropriate to design for the local hazard conditions that will result from more moderate 
sea level rise scenarios, as long as decision makers and project applicants plan for 
adaptation pathways that would allow for the implementation of alternative strategies if 
conditions change more than anticipated in the initial design.”  

In other words, it may be appropriate to design for a lower amount of SLR, but ensure 
there is a plan in place to respond to the medium-high risk aversion SLR scenario. In line 
with this recommendation, it is common for Coastal Commission decisions to include 
reasonable siting and design requirements to minimize risks from hazards as much as is 
feasible, and also require the applicant to assume the risk of developing in an area that 
could be impacted by sea level rise and agree to triggers for removal of the development, 
or other types of adaptation options. (See the draft Adaptation Guidance for Residential 
Development for more detail on these potential conditions.)  
 

4. Developing science on extreme SLR was not accounted for in the development of the 
probabilities. Emerging science on ice sheet melt (e.g., DeConto & Pollard 2016) has 
indicated that sea level rise may occur faster than previously thought. This emerging 
science was not incorporated into the climate models used to generate the probabilities in 
the State and Coastal Commission guidance documents. Therefore, the sea level rise 
projections that are assigned a 0.5% probability in the guidance documents may, in 
reality, be more likely. In fact, this finding was made in California’s Fourth Climate 
Change Assessment, which did incorporate extreme ice sheet melt into probabilistic 
projections and found higher likelihoods for SLR projections similar to the medium-high 
risk aversion scenario.   
 

Please consult the Coastal Commission’s Sea Level Rise Policy Guidance for additional 
information about addressing SLR in Coastal Commission planning and regulatory actions.  

222 of 709



11

223 of 709



From: "Kaufmann, Steven H." <skaufmann@nossaman.com> 
Subject: CDP 18-036, 23325 Malibu Colony Road (AXEL 23324, LLC) 
Date: December 17, 2020 at 2:24:28 PM PST 
To: Yolanda Bundy <ybundy@malibucity.org>, "mphipps@cottonshires.com" 
<mphipps@cottonshires.com>, Richard Mollica <rmollica@malibucity.org>, "Adrian 
Fernandez" <afernandez@malibucity.org>, Raneika Brooks <rbrooks@malibucity.org> 
Cc: Marny Randall <marnyrandall@gmail.com>, David Weiss <dave@dcwse.com> 
 
Good afternoon, All, 
  
Marny Randall, David Weiss and I had the opportunity on Tuesday to touch base with Yolanda 
Bundy and Mike Phipps concerning a couple of issues relating to sea level rise.  I thought it 
would be helpful to pass on my thoughts to you as well. 
  
As you know, for this Project, David analyzed in depth three sea level rise scenarios – (1) 
directly from the south, assuming no bulkhead, no oceanfront houses protected by the bulkhead, 
and an assumed smooth path to the inland lot at issue, (2) from the State Park and created lagoon, 
and (3) from east of Malibu Colony Road.   
  
As to the last scenario analyzed, David explained that the waves at that location would be farther 
out and would arrive at the beach at the wrong angle.  Nevertheless, he assumed that the water 
would run up beach and he purposely ignored that water would also run back to the 
ocean.  Instead, he conservatively assumed that all of the surface water (not waves) would 
continue towards the existing high berms in the State Park and beyond, and some water would 
“turn left” and disperse along the Applicant’s downcoast wall and down Colony Road, and end 
up at about 8” high at the entrance to the property.  He noted this would be a one-time event that 
has a 1 chance in 20,000 of ever occurring, but if it did, that worst case scenario would happen 
towards the end of the Century.  
  
By letter and at the hearing, the Appellant’s attorneys argued that David should have assumed a 
100-year design life because, by letter from Coastal Commission staff to the City on another 
project, Commission staff had advised that a 100-year economic life of the new house should be 
used.  We were asked to analyze the 100-year scenario as to David’s third scenario.  The 
Commission letter on which Appellant’s counsel relied, however, dealt with 
a beachfrontproperty on Broad Beach, and it advised the City to use the 100-year design life and 
with good reason.  The LCP requires it. 
  
With respect to the third scenario, David used the 75-year design life, and that was legally 
proper, consistent with the LCP, and consistent with Coastal Commission decisions.  The 
certified LCP is, of course, the standard of review for both the City and Coastal Commission in 
reviewing this type of residential project.  All of the relevant LCP provisions that reference the 
100-year design life pertain only to beachfront development – but not here: 
  
LUP Policy 4.23:  “New development on a beach or oceanfront bluff shall be sited outside areas 
subject to hazards (beach or bluff erosion, inundation, wave run-up) at any time during the full 
projected 100 year economic life of the development.”  (Italics added.) 
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LUP Policy 10.4(B):  “New development on a beach or oceanfront bluff shall be sited outside 
areas subject to hazards (beach or bluff erosion, inundation, wave run-up) at any time during the 
full projected 100 year economic life of the development.”  (Italics added.) 
LIP Section 10.4(H):  “All new beachfront and bluff-top development shall be sized, sited and 
designed to minimize risk from wave run-up, flooding and beach and bluff erosion hazards 
without requiring a shoreline protection structure at any time during the life of the 
development.”  (Italics added.) 
            
While the LCP does dictate a 100-year economic life of a beachfront or oceanfront bluff 
development, neither is present here, and, as you know, the LCP cannot, in effect, be amended in 
the context of a permit application to create a standard that does not currently apply.  In what 
may only be interesting to the lawyers, in Security National Guaranty v. California Coastal 
Com. (2008) 159 Cal.App.4th 402, 422-423, the Court of Appeal overturned a Coastal 
Commission decision, holding that an LCP can’t be amended in the context of an appeal from a 
local government CDP decision.  The same would apply to the local government decision itself. 
  
There is a further legal principle set forth in Coastal Act Section 30625(c), which states: 
“Decisions of the commission, where applicable, shall guide local governments or port 
governing bodies in their future actions under this division [the Coastal Act.”  While there may 
be a handful of LCPs which use a 100-year design life, the vast majority of Coastal Commission 
decisions do not.  They use a 75-year design life.  The question is, what does the Commission 
use for an inland, or interior, lot, as here? 
  
There are only a couple of Commission decisions to draw from, but they are recent.  Here are 
links to three Commission decisions, all from the Sunset Beach area and involving inland 
properties not protected, as here, by an oceanfront bulkhead or seawall and which have water 
bodies on each side which actually do, from time to time, cause flooding: 
  

https://documents.coastal.ca.gov/reports/2019/3/F5.1a/F5.1a3.2019--report.pdf  (Seidner) 
https://documents.coastal.ca.gov/reports/2019/7/W27g/W27g-7-2019-
%20report.pdf (Tomlinson) 
https://documents.coastal.ca.gov/reports/2019/7/W27a/W27a-7-2019-report.pdf (Nerja 
Investments, LLC) 
  
Seidner involved a commercial project on Pacific Coast Highway in Sunset Beach.  The 
Commission noted that the location historically experienced flooding and damage from storm 
waves, and areas adjacent to the harbor can flood now during high tides, or high tides combined 
with storms.  
  
Nerja Investments involved a single-family residence proposed on an inland lot in Sunset 
Beach.  The Commission noted that at 3.3 feet of sea level rise, the entirety of the lot could 
inundated from the San Gabriel River. 
  
Tomlinson involved an addition and major remodel of a single-family residence on an interior lot 
as well.  The Commission noted, as in Seidner, that property could be subject to flooding from 
both the ocean and the harbor inland of the site. 
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The Commission did not apply a 100-year design life.  In each case, it applied the 75-year 
economic life of the development and the medium-high risk aversion, just as David did here in 
analyzing the Applicant’s property.  Indeed, in Nerja Investments, the Commission noted “the 
projected lifespan of the project is 75 years, which is consistent with the Commission guidance’s 
recommended range of 75-100 years for residential development.”  (Page 8.)  The difference 
between the Sunset Beach inland lots and the Applicant’s lot and proposed development here is 
that this property is protected by an existing bulkhead and oceanfront homes from the south and 
the probabilistic chance of a surface water “bore” (not a wave) of approximately 8” approaching 
the front of the residence has a 1 in 20,000 chance of occurrence.  
  
Thus, David’s analysis of the third scenario was more than proper, contrary to the Appellant’s 
effort, in effect, to concoct a new standard for the LCP.  It is also worth mentioning that all three 
decisions included conditions that I would consider to be “belt and suspenders,” essentially 
placing the risk on the Applicant.  In Tomlinson, for example, the Commission noted that “the 
site is only expected to be safe for roughly 60 years, 15 years short of the 75 year expected life of 
the development.”  (Page 14.)  Nonetheless, the Commission approved the application, and in 
fact all three decisions included special conditions as follows: 
  
            1.  A deed restriction that the applicant would not request a shoreline protective device or 
seawall in the future to protect the development; 
            2.  An assumption of the risk condition; and 
            3.  The applicant’s agreement to remove the development if threatened in the future 
because it is structurally unsound or unsafe – i.e., if it’s red-tagged. 
            
Staff may wish to consider conditions to that effect, and we have attached those Commission’s 
decisions and tailored them to the City. 
  
There is one other issue that we discussed with Mike and that concerns the so-called “flood 
gate.”  This, too, was a “belt and suspenders” suggestion with which Mike agreed in his memo to 
the Council.  The Appellant’s attorney mischaracterized this gate as a shoreline protective 
device.  By no stretch of the imagination is it a shoreline protective device.  In fact, nearly every 
property on the inland side of Malibu Colony Road includes a similar, substantial perimeter wall 
facing the street.  In Seidner, above, a “flood wall” was proposed and the Commission was 
careful to emphasize that the “flood wall” was not a shoreline protective device: 
  
“Further, it is important to note that the proposed flood wall would not act as a shoreline 
protection device (SPD) because it is not intended or engineered to act as one.  It would not be 
constructed at a low enough elevation to stop erosion from wave activity or scour, which a SPD 
would.  As proposed, this flood wall would act similarly to the placement of sandbags during an 
anticipated flooding episode.”  (Page 21.) 
  
We do not anticipate flooding here and there is no FEMA requirement applicable to this 
property.  The “flood gate” proposed has no deepened foundation; it would simply act much as 
sandbags would act to protect against surface water entering the property under the 
extraordinarily remote circumstances noted above.  Unlike a shoreline protective device, the gate 
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obviously would not impede public access or cause beach erosion, the primary concerns 
associated with an SPD.   
  
We hope this further information is helpful to you. 
  
~ Steve 
  
Steven H. Kaufmann 
Attorney at Law 
NOSSAMAN LLP 
777 South Figueroa Street, 34th Floor
Los Angeles, CA 90017 
skaufmann@nossaman.com 

T 213.612.7800   F 213.612.7801 
D 213.612.7875   
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City of Malibu 
23825 Stuart Ranch Road · Malibu, California · 90265-4861 

Phone (310) 456-2489 · Fax (310) 456-3356 · www.malibucity.org  

1 
 

COASTAL ENGINEERING REVIEW SHEET 
       

Project Information 
Date:   December 5, 2019 Review Log #: C582 
Site Address: 23325 Malibu Colony  Lat:  Lon:  
Lot/Tract/PM #:  Planning #: CDP 18-035 
Applicant: Marny Randall  BPC/GPC #: N/A 
Phone #:      310-395-2615 Email: marnyrandall@gmail.com  Planner:  R. Brooks 
Project Type: Demolish existing Single Family Residence, construct new Single Family Residence,  

pool and AOWTS 
 

Submittal Information 
Consultant(s): David C. Weiss, S.E.  (Weiss, SE 1867) 
Report Date(s): September 3, 2019, June 12, 2019; December 10, 2018  
Project Plan(s): Topographic Survey (February 2018, rev. 10-26-18, Peak Surveys), Architectural 

Plans (Kovac, 13 sheets, dated 10-21-19), Grading Plans (RJR Engineering, 12 sheets, 
10-16-19), AOWTS plans (EPD Consultants, rev. 10-19-19, 6-27-18) 

Previous Reviews: 7-30-19, 2-8-19 
FEMA SFHA: VE (BFE = +19 ft NAVD88, FEMA 2016) 
 

Review Findings 
Planning Stage 

 APPROVED in PLANNING-stage from a coastal engineering perspective, with conditions.  The 
listed Building Plan-Check Coastal Review Comments shall be addressed prior to Building Plan-
Check approval. 

 NOT APPROVED in PLANNING-stage from a coastal engineering perspective.  The listed 
Planning Stage Coastal Review Comments shall be addressed prior to Planning-stage approval. 

Building Plan-Check Stage 
  Awaiting Building plan check submittal.  The listed ‘Building Plan-Check Stage Review 

Comments’ may be deferred for Planning Stage approval but shall be addressed prior to Building 
Plan-Check Stage approval.  

 
Remarks: 

The referenced plans and reports were reviewed by the City from a coastal engineering perspective 
relative to the requirements of the following City codes and guidelines: 

• City of Malibu Local Coastal Program – Land Use Plan and Local Implementation Plan (LCP-
LUP and LCP-LIP) 

• Malibu Municipal Code – Title 15, Buildings and Construction 
• City of Malibu Guidelines for the Preparation of Coastal Engineering Reports and Procedures for 

Report Submittal.  (referred to herein as Coastal Engineering Report Guidelines), and 
• California Coastal Commission Sea Level Rise Policy Guidance, Final Adopted Science Update, 

November 7, 2018 
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The proposed project consists of demolition of an existing single-family residence, garage and pool, 
construction of a new single-family residence with basement and pool, and installation of a new onsite 
wastewater treatment system.  The current elevation of the property is between 10.6 and 11 feet (NAVD 
1988). The proposed finished floor elevations (FFE) are +7.5 feet for the basement level located under the 
pool (outside the wave uprush zone), +12.0 feet for the garage, and +12.5 feet for the top of the basement 
wall and the first floor of the house.   The finished surface (FS) pool will be located above grade at 
elevation 18.39 feet. The limit of the VE Special Flood Hazard Area, with a determined Base Flood 
Elevation of +19 feet NAVD88, is located at or near the southern edge of the property.     

The property is located at the eastern end of Malibu Road, on a sand spit that is exposed to the Malibu 
lagoon on the north, and the lagoon barrier beach on the east. The most landward limit of the projected 
wave uprush, assuming an unprotected beach, is located approximately 18 feet north of the south property 
line, and intersects the southern edge of the proposed residence location at approximate elevation 11.6 
feet NAVD88.  The Consultant has revised the project life to 100 years and provided revised wave uprush 
elevation to approximately elevation 12.61 ft NAVD88, based upon 4 feet of sea level rise by the year 
2120.  It appears that a portion of the dispersal field and the tank may be inundated in the design storm 
event to a depth of less than 0.5 feet under this scenario in 100 years. According to probabilistic sea-level 
rise projections for the Santa Monica Tide Gauge, a 4.0 foot sea level rise has an approximately 17% 
probability of being exceeded (83% probability of not being exceeded) at the year 2120 for a low-risk 
aversion scenario, and an approximately 0.5% probability of being exceeded (99.5% probability of not 
being exceeded) by around the year 2076 for a medium-high risk aversion scenario. 

The latest plan revision depicts the revised location of the dispersal field, which has been moved to the 
rear of the property between the house and the existing pool, outside the wave uprush zone. The tank 
location has not been revised and remains is the driveway within the upper limits of the wave uprush 
zone.   

NOTE: The project coastal engineering consultant states that no data are available from the NOAA 
Coastal Mapping link at (https://coast.noaa.gov/dataviewer/#/lidar/search/), however the reviewer has 
downloaded data for this project area from this link as recently as July 29, 2019. The data is provided in 
GIS/AutoCAD format, not readily viewable maps.  Nonetheless, topographic and nearshore bathymetric 
data is available for the years 2009 through 2016 and earlier.  The reviewers agree that obtaining the 
publicly funded USACE resurveyed LA County Beach Profile dataset from the early to mid-2000’s 
would be very useful. 

 

Planning Stage Conditions of Approval: 

1. The property owner shall comply with the requirement for a recorded document and deed restriction 
outlined in Section 10.6A of the City of Malibu LCP/LIP.   This comment shall be made a planning 
stage condition of approval.   Evidence of completion of this item should be submitted to the 
reviewers in the Building Plan Check stage.   A template for this document is available from City 
coastal engineering review staff. 

 

Building Plan Check Comments 

1. The Project Coastal Engineer’s recommendations shall be incorporated into the plans as notes and 
details, and referenced on the project plans, including the project wastewater disposal plans.  One set 
of plans with elevations referenced to NAVD88, shall be submitted to the coastal engineering 
reviewers for Building Plan Check, along with a building plan check fee of $750. The Project Coastal 
Engineer shall review, wet sign and stamp the final building plans. 
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2. The proposed new tank is located within the upper limits of inundation due to wave uprush.  Include 
flood-proofing and anchoring measures for the below-ground tank as notes and details on the plans in 
accordance with current ASCE and USACE Coastal Engineering Manual standards. 

3. Print the name, address, and phone number of the Project Coastal Engineering Consultant on the final 
plan and permit documents. 

 

If you have any questions regarding this review letter, please contact the undersigned reviewers. 

Reviewed by:     12-5-2019 
Michael B. Phipps, PG 5748, CEG 1832 Date 
Coastal Engineering Review Consultant (x269) 
 
 

Reviewed by:    12-5-2019 
 Lauren J. Doyel, PE 61337, GE 2981   Date 
 Coastal Engineering Review Consultant (x384) 
 
 
 
  

 
 

  

This review sheet was prepared by representatives of Cotton, Shires and Associates, Inc. and GeoDynamics, Inc., contracted 
through Cotton, Shires and Associates, Inc., as an agent of the City of Malibu. 
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Call: Toll FREE
  1 - 800- 22- 133
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2488 Townsgate Rd., Suite D Westlake Village, CA 91361   805.497.0102 F 805.495.7014 

STORY POLE ELEVATIONS CERTIFICATION

RE: 23325 Malibu Colony Rd, Malibu CA. 

Date of Survey: 7/01/2021 

Peak Surveys Inc. measured the height of the story poles/flag lines and found the elevations 
are set at the correct heights and locations per the revised “Story Pole Plan” from Kovac Design 
Studio, revised 6/23/2021, approved 6/24/2021. 

Date

Gareth Crites, PLS 6573 JN 18-6194.SP 
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City of Malibu 
Biology ● Planning Department 

23825 Stuart Ranch Road · Malibu, California · 90265-4861 
Phone (310) 456-2489 · Fax (310) 456-3356 · www.malibucity.org 

Page 1 of 3 
Recycled Paper 

BIOLOGY REVIEW SHEET 
PROJECT INFORMATION 

Applicant: 
(name and email) 

Marny Randall 
marnyrandall@gmail.com 

Project Address: 23325 Malibu Colony 
Malibu, CA 90265 

Planning Case No.: CDP 18-035 
Project Description: Demo ESFR, NSFR and AOWTS 

REVISED LANDSCAPING 
Date of Review: July 8, 2021 
Reviewer: 

Dave Crawford Signature: 
Contact Information: Phone: (310) 456-2489 ext 277 Email: dcrawford@malibucity.org 

SUBMITTAL INFORMATION 
Site Plan: 

Site Survey: 
Landscape Plan: 7/6/21 
Hydrozone Plan: 7/6/21 

Irrigation Plan: 7/6/21 
Fuel Modification Plan: 

Grading Plan: 
OWTS Plan: 

Bio Assessment: 
Bio Inventory: 

Native Tree Survey: 
Native Tree Protection 

Plan: 
Miscellaneous: 

Previous Reviews: 

REVIEW FINDINGS 
Review Status: INCOMPLETE:  Additional information and/or a response to the listed review comments 

is required. 

APPROVED:  The project has been approved with regards to biological impacts. 

CANNNOT APPROVE AS SUBMITTED:  The proposed project does not conform to the 
requirements of the MMC and/or LCP. 

    ERB:  This project has the potential to impact ESHA and may require review by the 
  Environmental Review Board pursuant to LIP Section 4.4.4 
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CDP 18-035 

23325 Malibu Colony 
July 8, 2021 

Page 2 of 3 

DISCUSSION: 

1. The Maximum Applied Water Allowance (MAWA) for this project totals 125,749 gallons per year
(gpy). The Estimated Applied Water Use (EAWU) totals 100,990 gpy.  Therefore, the project meets
the Landscape Water Conservation Ordinance Requirements.

2. This review is for the revised landscaping only.  All previously stated conditions of approval remain in
effect.

RECOMMENDATIONS: 

1. The revised landscaping is recommended for APPROVAL with the following conditions:

A. Prior to installation of any landscaping, the applicant shall obtain plumbing permit for the proposed
irrigation system from the Building Safety Division.

B. Prior to or at the time of a Planning final inspection, the property owner/applicant shall submit to
the case planner a copy of the plumbing permit for the irrigation system installation that has been
signed off by the Building Safety Division.

C. Prior to final Planning inspection or other final project sign off (as applicable), the applicant shall
submit to the Planning Director for review and approval a certificate of completion in accordance
with the Landscape Water Conservation Ordinance (MMC Chapter 9.22). The certificate shall
include the property owner’s signed acceptance of responsibility for maintaining the landscaping
and irrigation in accordance with the approved plans and MMC Chapter 9.22. (form attached)

D. Prior to Final Plan Check Approval, if your property is serviced by the Los Angeles County
Waterworks District No. 29, please provide landscape water use approval from that department.
For approval contact:

Nima Parsa
Address:         23533 West Civic Center Way, Malibu, CA  90265-4804
Email:           Nparsa@DPW.LACOUNTY.GOV (preferred)
Phone:    (310) 317-1389

Please note this action may require several weeks.  As such, the applicant should submit their
approved landscape plans to DPW as soon as feasible in order to avoid a delay at plan check.

E. Vegetation forming a view impermeable condition (hedge), serving the same function as a fence
or wall, occurring within the side or rear yard setback shall be maintained at or below six feet in
height.  View impermeable hedges occurring within the front yard setback serving the same
function as a fence or wall shall be maintained at or below 42 inches in height.

F. Vegetation shall be situated on the property so as not to obstruct the primary view from private
property at any given time (given consideration of its future growth).
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 Page 3 of 3  
 
   

 
G. Invasive plant species, as determined by the City of Malibu, are prohibited. 
 
H. No non-native plant species shall be approved greater than 50 feet from the residential structure. 
 
I. No trees or shrubs shall be situated within 5 feet of any structure.  
 

 
2. PRIOR TO ISSUING A CERTIFICATE OF OCCUPANCY, the City Biologist shall inspect the 

project site and determine that all planning conditions to protect natural resources are in compliance 
with the approved plans. 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

 

 
-o0o- 

 

If you have any questions regarding the above requirements, please contact the City Biologist office at your 
earliest convenience. 

 
 
 
 

 
 

 
cc:  Planning Project file 

  Planning Department 
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IssueDateRev

DATE:
SCALE:
DRWN BY:
CHKD BY:

Kovac Design Studio
11828 West Pico Boulevard
Santa Monica, CA 90064
310.575.3621 T

ARCHITECT

12818 Venice Boulevard
Los Angeles, CA 90066
T: (310) 310-8438

Stan and Fiona Druckenmiller
117 East 72nd Street
New York, New York 10021
917.379.4908 T

OWNER

RJR Engineering
2340 Palma Drive, #200
Ventura, CA 93003
805 485 3935

CIVIL ENGINEER

Marny Randall
909 Euclid Street, #6
Santa Monica, CA 90403
310.395.2615 T

EXPEDITER

E: sbillings@sblastudio.com

Stephen Billings
Landscape Architecture

Colony Lagoon 
23325 Malibu Colony Drive 
Malibu CA 90465

NOT FOR CONSTRUCTION

Peak Surveys
2488 Townsgate Rd, Suite D
Westlake Village, CA 91361
805.497.0102

SURVEYOR

10.21.19 CDP Submittal

12.26.19 CDP Submittal

06.21.21 TREE UPDATE1

AS NOTED
IJ
SB

L4.3 

FUEL MODIFICATION
PLAN NOTES

Zone 1
· Zone 1 should be planted "lean" and plant selections should consist of small

herbaceous or succulent plants less than 2'-3' in height or regularly irrigated and
mowed lawns.

· It is best not to use woody trees, shrubs and perrenial species or masses of
un-mowed grasses within 10 ft. of the structure.

· Provide for 5ft fire department walk around immediately abutting any structure to
allow for firefighter access.

· Occasional accents of woody plants can be used sparingly to soften hard edges of
structures if the selections are widely spaced and zone appopiate.

· Consider locating hardscape features such as walkways., patios, driveways, sports
courts etc. so they abut the structure itself. Potted plants can be used to soften walls
if necessary.

· Use  inorganic mulches such as gravel within 10 feet of the structure.

Zone 2
· 30'-100' from any qualifying structure or the property line whichever is first.
· Zone 2 can be planted with slightly higher density than Zone 1. However, care should

be taken not to create any horizontal or vertical fuel ladders (see basic fire behavior
graphics).

· Screen plantings can be used to hide unsightly views.
· Zone 2 is the ideal location to introduce larger shade trees provided they are zone

appropriate and the canopies are not continuous.
· Avoid planting woody plant species larger than 3’ (in height) at maturity directly

beneath any tree canopy.
· Zone 2 may not be landscaped but is still subject to hazard reduction requirements

(brush clearance). Do not denude the property.
· If landscaping Zone 2, avoid creating a landscape that is as dense and hazardous as

the native or existing vegetation.
· Irrigation of existing vegetation including native plants is beneficial in small amounts

1-2 times per month during summer months.

Maintenance: Year Round
· Clear all leaves, litter and debris from from rain gutters and roof
· Regularly remove all dead vegetation, flammable debris, flammable patio furniture

from landscape
· Store wood piles, compost bins, mulch bins etc.  30’ from structures
· Cut and remove annual grasses down to 4 inches
· Irrigation of any form shall be applied to maintain high fuel moisture.  Irrigation to

native plants is beneficial in small amounts 1-2 times per month during summer
months

Maintenance Zone 2: 30-100ft. From Building
· Arrange plants and limit densities so not to create ladder fuels or dense thickets of

vegetation
· Densities can be increase d slightly in this zone

Maintenance Zone 1: From Edge of The Structure to A
Distance of 30 Feet.
· - Provide for 5ft fire department walk around with herbaceous plants
· - Recommended to place walkways, patios, sports courts etc. abutting structure
· - Avoid planting woody plants within 10 feet of structure.
· - Use herbaceous plants, succulents, low growing grasses and grass like plants
· - use inorganic mulches such as gravel within 10 feet of the structure.  Do not use

recycled rubber
· - Small tree species (15’-25’ in height) may be planted 10’ from structure if used

sparingly
· - no climbing vines on structures
· - Remove dead and down plant material, wood piles, patio furniture, etc.

Vegetation shall be maintained as approved. The following notes shall be adhered to.
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COASTAL ENGINEERING REVIEW
SUBSTANTIAL CONFORMANCE REVIEW

City of Malibu
23825 Stuart Ranch Rd., Malibu, California CA  90265-4804

(310) 456-2489   FAX (310) 456-3356

FROM:
TO: City of Malibu Coastal Engineer Staff

City of Malibu Planning Department SUBMITTAL DATE 05/20/2021

CDP 18-035

PROJECT NUMBER: CDP 18-035
JOB ADDRESS: 23325 MALIBU COLONY

APPLICANT / CONTACT: Marny Randall
APPLICANT ADDRESS: 909 Euclid Street, Suite #6

APPLICANT PHONE #: (310)386-5521
APPLICANT FAX #:

PROJECT DESCRIPTION: Demo ESFR, NSFR and AOWTS

Santa Monica, CA  90403     

 
   The project is feasible and CAN proceed through the Planning process. 
 
   The project CANNOT proceed through the planning process until 

coastal engineering feasibility is determined.   Depending upon the 
nature of the project, this may require submittal of coastal engineering 
reports and/or wave run-up studies which evaluate the coastal 
environment setting, processes, and hazards. 

     
 SIGNATURE  DATE 
 
Determination of Coastal Engineering feasibility is not approval of building and/or grading plans.  
Plans and/or reports must be submitted for Building Department approval, and may require 
approval of both the City Geotechnical Engineer, and City Coastal Engineer. Additional 
requirements/conditions may be imposed at the time of building and/or grading plans are 
submitted for review. Geotechnical reports may also be required. 
 
City Coastal Engineering Staff may be contacted on Tuesday and Thursday between 8:00 am 
and 11:00 am at the City Hall Public counter, or by calling (310) 456-2489, extension 269. 

APPLICANT EMAIL: marnyrandall@gmail.com

TO: Malibu Planning Division and/or Applicant
FROM: Coastal Engineering Reviewer

Rev 120910

283 of 709



City of Malibu 
23825 Stuart Ranch Road · Malibu, California · 90265-4861 

Phone (310) 456-2489 · Fax (310) 456-3356 · www.malibucity.org 

1 

COASTAL ENGINEERING REVIEW SHEET 
Project Information 

Date:   May 31, 2021 Review Log #: C582 
Site Address: 23325 Malibu Colony Road Lat: Lon: 
Lot/Tract/PM #:  Planning #: CDP 18-035 
Applicant: Marny Randall BPC/GPC #: N/A 
Phone #: 310-395-2615 Email: marnyrandall@gmail.com Planner:  R. Brooks 
Project Type: Demolish existing single family residence, construct new single family residence,  pool, 

and NAOWTS 

Consultant(s): 
Report Date(s): 
Project Plan(s): 

Submittal Information 
David C. Weiss, S.E.  (Weiss, SE 1867) 
12-3-2020 (memorandum), 8-3-2020, 9-3-2019, 6-12-2019; 12-10-18
Topographic Survey (February 2018, rev. 10-26-18, Peak Surveys), Architectural 
Plans (Kovac, 18 sheets, rev. 4-30-21), Grading Plans (RJR Engineering, 12 sheets, 
10-16-19), AOWTS plans (EPD Consultants, rev. 10-19-19, 6-27-18)

Previous Reviews: 2-17-21 (memorandum); 8-18-20, rev. 10-22-20 (memorandum) 
12-5-19, 7-30-19, 2-8-19

FEMA SFHA: VE (BFE = +19 ft NAVD88, FEMA 2016) 

Review Findings 
Planning Stage 

APPROVED in PLANNING-stage for substantial conformance with previously approved plans, 
from a coastal engineering perspective, with conditions.  The listed Building Plan-Check Coastal 
Review Comments shall be addressed prior to Building Plan-Check approval. 

NOT APPROVED in PLANNING-stage from a coastal engineering perspective.  The listed 
Planning Stage Coastal Review Comments shall be addressed prior to Planning-stage approval. 

Building Plan-Check Stage 
Awaiting Building plan check submittal.  The listed ‘Building Plan-Check Stage Review 
Comments’ may be deferred for Planning Stage approval but shall be addressed prior to Building 
Plan-Check Stage approval.  

Remarks: 

The referenced revised plans (Kovac, 4-30-21) were reviewed for substantial conformance with the 
previously approved plans.  The proposed revised project consists of demolition of an existing single-
family residence, garage and pool, construction of a new single-family residence with basement and pool, 
and installation of a new onsite wastewater treatment system.  The proposed building footprint has been 
reduced in size by 39.21 square feet, to 3,036.79 square feet. The current elevation of the property is 
between 10.6 and 11 feet (NAVD 1988). The proposed revised finished floor elevations (FFE) are +9.0 
feet for the basement level located under the pool (outside the wave uprush zone), +12.0 feet for the 
garage, and +12.5 feet for the top of the basement wall and the first floor of the house.  The second floor 
and pool deck FFE are +24.67 feet.  The finished surface (FS) pool will be located above grade at 
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elevation 24.07 feet. The limit of the VE Special Flood Hazard Area, with a determined Base Flood 
Elevation of +19 feet NAVD88, is located in Malibu Colony Road near the southern edge of the property.     

The property is located at the eastern end of Malibu Road, on a sand spit that is exposed to the Malibu 
lagoon on the north, and the lagoon barrier beach on the east. The most landward limit of the projected 
wave uprush, assuming an unprotected beach, is located approximately 18 feet north of the south property 
line and intersects the southern edge of the proposed residence location at approximate elevation 11.6 feet 
NAVD88.  The Consultant has revised the project life to 100 years and provided revised wave uprush 
elevation to approximately elevation 12.61 ft NAVD88, based upon 4 feet of sea level rise by the year 
2120.  It appears that the septic tank area may be inundated in the design storm event to a depth of less 
than 0.5 feet under this scenario in 100 years. According to probabilistic sea-level rise projections for the 
Santa Monica Tide Gauge, a 4.0 foot sea level rise has an approximately 17% probability of being 
exceeded (83% probability of not being exceeded) at the year 2120 for a low-risk aversion scenario, and 
an approximately 0.5% probability of being exceeded (99.5% probability of not being exceeded) by 
around the year 2076 for a medium-high risk aversion scenario. 

The proposed OWTS dispersal field will be located at the rear of the property between the house and the 
existing pool, outside the wave uprush zone. The septic tank location remains in the driveway within the 
upper limits of the wave uprush zone.   

 

Planning Stage Conditions of Approval: 

1. The property owner shall comply with the requirement for a recorded document and deed restriction 
outlined in Section 10.6A of the City of Malibu LCP/LIP.   This comment shall be made a planning 
stage condition of approval.   Evidence of completion of this item should be submitted to the 
reviewers in the Building Plan Check stage.   A template for this document is available from City 
coastal engineering review staff. 

 

Building Plan Check Comments 

1. The Project Coastal Engineer (David C. Weiss Structural Engineer & Associates, Inc.) should be 
added to the project consultants identified on the architectural and grading/drainage plans. 

2. The Project Coastal Engineer’s recommendations shall be incorporated into the plans as notes and 
details, and referenced on the project plans, including the project wastewater disposal plans.  One set 
of plans with elevations referenced to NAVD88, shall be submitted to the coastal engineering 
reviewers for Building Plan Check, along with a building plan check fee of $750. The Project Coastal 
Engineer shall review, wet sign and stamp the final building plans. 

3. The proposed new tank is located within the upper limits of inundation due to wave uprush.  Include 
flood-proofing and anchoring measures for the below-ground tank as notes and details on the plans in 
accordance with current ASCE and USACE Coastal Engineering Manual standards. 

4. Print the name, address, and phone number of the Project Coastal Engineering Consultant on the final 
plan and permit documents. 

 

If you have any questions regarding this review letter, please contact the undersigned reviewers. 
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Reviewed by:     5-31-2021 
Michael B. Phipps, PG 5748, CEG 1832 Date 
Coastal Engineering Review Consultant (x269) 
 
 

Reviewed by:    5-31-2021 
 Lauren J. Doyel, PE 61337, GE 2981   Date 
 Coastal Engineering Review Consultant (x384) 
 
 
 
  

 
 

  

This review sheet was prepared by representatives of Cotton, Shires and Associates, Inc. and GeoDynamics, Inc., contracted 
through Cotton, Shires and Associates, Inc., as an agent of the City of Malibu. 
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ENVIRONMENTAL HEALTH REVIEW SHEET 
 

PROJECT INFORMATION 
Applicant: 

(name and email 
  address) 

Marny Randall 
marnyrandall@gmail.com 
 

Project Address: 23325 Malibu Colony Road 
Malibu, California 90265 

Planning Case No.: CDP 18-035 substantial conformance 
Project Description: Demo ESFR, NSFR and AOWTS 

Date of Review: June 15, 2021 
Reviewer: Melinda Talent Signature:  

Contact Information: Phone: (310) 456-2489 ext. 364 Email: mtalent@malibucity.org 

SUBMITTAL INFORMATION 
Architectural Plans: Kovac: Plans dated 8-29-2018; revised plans dated 11-5-2018: revised plans dated 

10-21-2019.  Revised project plans dated 4-30-21, 6-14-21. 
Grading Plans: RJR: Plans dated 8-13-2018; revised plans dated 11-7-2018,10-16-2019 

Structural Plans: Parker Resnick: Foundation plan dated 8-28-2018; revised Foundation plan dated 
10-22-2018,10-17-2019 

Landscape Plans: Stephen Billings: Plans dated 8-24-2018; revised plans dated 11-8-2018, 10-21-2019 
OWTS Plan: EPD: OWTS plans dated 6-27-2018 and 8-8-2018; revised OWTS plans dated 11-5-

2018, 2-26-2019, 10-17-2019, 6-10-21. 
OWTS Report: EPD: Conceptual Engineering Feasibility Reports dated 6-27-2018 and 8-24-2018;  

Water Balance Report dated 6-28-2018; Add. I Water Balance Report dated 10-29-
2018; Add. I Engineering Feasibility report dated 11-5-2018; Add. II Engineering 
Feasibility report dated 12-24-2018; Add. III Engineering Feasibility report dated 2-26-
2019; Add. IV Engineering Feasibility report dated 10-18-2019.  Add II Water Balance 
Report dated 8-7-20.  Updated Fixture unit letter dated 6-4-21. 

Geology Report: GeoConcepts: OWTS report dated 8-13-2018; Update report dated 10-18-2019 
Miscellaneous: City of Malibu: Prohibition Acknowledgment form dated 8-17-2018. David C. Weiss: 

Coastal engineering report dated 12-10-2018. GeoConcepts: Reduced setback letter 
dated 10-25-2018. Kovac: Reduction in setback letter dated 10-22-2018. LA 
CountyPlumbing permits dated 11-6-1957, 8-15-1966. Parker Resnick: Reduction in 
setback letter dated 10-22-2018. Los Angeles Regional Water Quality Control Board 
Correspondence dated 2-26-21. 

Previous Reviews: 9-11-2018, 12-4-2018, 1-17-2019, 3-5-2019, 10-31-19, 6-11-21 

REVIEW FINDINGS 
Planning Stage:  CONFORMANCE REVIEW COMPLETE for the City of Malibu Local Coastal 

Program/Local Implementation Plan (LIP) and Malibu Municipal Code (MMC).  The listed 
conditions of Planning stage conformance review and plan check review comments shall 
be addressed prior to plan check approval. 

 CONFORMANCE REVIEW INCOMPLETE for the City of Malibu LIP and MMC.   
The listed Planning stage review comments shall be addressed prior to conformance 
review completion. 

OWTS Plot Plan:  NOT REQUIRED 
 REQUIRED (attached hereto)     REQUIRED (not attached) 
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Based upon the project description and submittal information noted above, a conformance review was 
completed for a new advanced onsite wastewater treatment system (OWTS) proposed to serve the 
onsite wastewater treatment and disposal needs of the subject property.  The proposed advanced 
OWTS meets the minimum requirements of the Malibu Municipal Code (MMC) and the City of Malibu 
Local Coastal Program (LCP)/Local Implementation Plan (LIP).  Please distribute this review sheet to all 
of the project consultants and, prior to final approval, provide a coordinated submittal addressing all 
conditions for final approval and plan check items. 

The conditional conformance findings hereby transmitted complete the Planning stage Environmental 
Health review of the subject development project.  In order to obtain Environmental Health final approval 
of the project OWTS Plot Plan and associated construction drawings (during Building Safety plan 
check), all conditions and plan check items listed below must be addressed through submittals to the 
Environmental Health office. 
 
Conditions of Planning Conformance Review for Building Plan Check Approval: 

1) Final Onsite Wastewater Treatment System (OWTS) Plot Plan:  A final plot plan prepared by a 
City Registered OWTS Designer shall be submitted showing an OWTS design meeting the 
minimum requirements of the Malibu Municipal Code (MMC) and the Local Coastal Program 
(LCP)/Local Implementation Plan (LIP).  The plans must include all necessary construction details, 
the proposed drainage plan for the developed property, and the proposed landscape plan for the 
developed property. The OWTS Plot Plan shall show essential features of the OWTS, existing 
improvements, and proposed/new improvements. The plot plan must fit on an 11” x 17” sheet 
leaving a 5” left margin clear to provide space for a City-applied legend. If the plan scale is such that 
more space is needed to clearly show construction details and/or all necessary setbacks, larger 
sheets may also be provided (up to a maximum size of 18” x 22” for review by Environmental 
Health). 

2) Final OWTS Design Report, Plans, and System Specifications:  A final OWTS design report and 
large set of construction drawings with system specifications (four sets) shall be submitted to 
describe the OWTS design basis and all components proposed for use in the construction of the 
OWTS.  
All plans and reports must be signed by a City Registered OWTS Designer and the plans stamped 
by the project Geologist, Coastal Engineer, and Structural Engineer as applicable. The final OWTS 
design report and construction drawings shall be submitted with the designer’s signature, 
professional registration number, and stamp (if applicable). 
 
The final OWTS design submittal shall contain the following information (in addition to the items 
listed above). 
 

a. Required treatment capacity for wastewater treatment and disinfection systems. The 
treatment capacity shall be specified in terms of flow rate, gallons per day (gpd), and shall be 
supported by calculations relating the treatment capacity to the number of bedroom 
equivalents, plumbing drainage fixture units, and the subsurface effluent dispersal system 
acceptance rate. The drainage fixture unit count must be clearly identified in association with 
the design treatment capacity, even if the design is based on the number of bedrooms. 
Average and peak rates of hydraulic loading to the treatment system shall be specified in the 
final design. 

b. Sewage and effluent pump design calculations (as applicable). 
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c. Description of proposed wastewater treatment and/or disinfection system equipment. State 
the proposed type of treatment system(s) (e.g., aerobic treatment, textile filter, ultraviolet 
disinfection, etc.); major components, manufacturers, and model numbers for “package” 
systems; and the design basis for engineered systems. 

d. Specifications, supporting geology information, and percolation test results for the 
subsurface effluent dispersal portion of the onsite wastewater disposal system. This must 
include the proposed type of effluent dispersal system (drainfield, trench, seepage pit, 
subsurface drip, etc.) as well as the system’s geometric dimensions and basic construction 
features. Supporting calculations shall be presented that relate the results of soils analysis or 
percolation/infiltration tests to the projected subsurface effluent acceptance rate, including 
any unit conversions or safety factors. Average and peak rates of hydraulic loading to the 
effluent dispersal system shall be specified in the final design. The projected subsurface 
effluent acceptance rate shall be reported in units of total gallons per day (gpd) and gallons 
per square foot per day (gpsf). Specifications for the subsurface effluent dispersal system 
shall be shown to accommodate the design hydraulic loading rate (i.e., average and peak 
OWTS effluent flow, reported in units of gpd). The subsurface effluent dispersal system 
design must take into account the number of bedrooms, fixture units, and building 
occupancy characteristics. 

e. All OWTS design drawings shall be submitted with the wet signature and typed name of the 
OWTS designer. If the plan scale is such that more space than is available on the 11” x 17” 
plot plan is needed to clearly show construction details, larger sheets may also be provided 
(up to a maximum size of 18” x 22” for review by Environmental Health).  
[Note: For OWTS final designs, full-size plans for are also required for review by Building & 
Safety and Planning.] 

3) Existing OWTS to be Abandoned: Final plans shall clearly show the locations of all existing 
OWTS components (serving pre-existing development) to be abandoned and provide procedures 
for the OWTS’ proper abandonment in conformance with the Malibu Municipal Code. 

4) Worker Safety Note and Abandonment of Existing OWTS: The following note shall be added to 
the plan drawings included with the OWTS final design: “Prior to commencing work to abandon, 
remove, or replace existing Onsite Wastewater Treatment System (OWTS) components an “OWTS 
Abandonment Permit” shall be obtained from the City of Malibu.  All work performed in the OWTS 
abandonment, removal, or replacement area shall be performed in strict accordance with all 
applicable federal, state, and local environmental and occupational safety and health regulatory 
requirements. The obtainment of any such required permits or approvals for this scope of work shall 
be the responsibility of the applicant and their agents.” 

5) Building Plans:  All project architectural plans and grading/drainage plans shall be submitted for 
Environmental Health review and approval. These plans must be approved by the Building Safety 
Division prior to receiving Environmental Health final approval. 

6) Traffic-Rated Slab Plan(s):  All project traffic rated slab plans shall be submitted for Environmental 
Health review and approval.  These plans must be approved by the Building Safety Division prior to 
receiving Environmental Health final approval. 
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7) Architect / Engineer Certification for Reduction in Setbacks to Buildings or Structures:  
All proposed reductions in setbacks from the OWTS to structures or other features less than those 
shown in Malibu Municipal Code (MMC) Section 15.42 must be supported by letters from the project 
consultants. The wastewater plans and the construction plans must be specifically referenced in all 
certification letters. The construction plans for all structures and/or buildings with reduced setback 
must be approved by City of Malibu Building Safety prior to Environmental Health final approval. The 
architectural and/or structural plans submitted for Building Safety plan check must detail methods of 
construction that will compensate for the reduction in setback (e.g., waterproofing, concrete 
additives). For complex waterproofing installations, submittal of a separate waterproofing plan may 
be required.  All plans must show the location of OWTS components in relation to those structures 
from which the setback is reduced, and the plans must be signed and stamped by the architect, 
structural engineer, and geotechnical consultants (as applicable). 

 
• Structures – All proposed reductions in setback from the OWTS to structures (i.e., setbacks less 

than those shown in  MMC Section 15.42) must be supported by a letter from the project 
Structural Engineer and a letter from the project Soils Engineer (i.e., a Geotechnical Engineer or 
Civil Engineer practicing in the area of soils engineering). Both engineers must certify 
unequivocally that the proposed reduction in setbacks from the treatment tank and effluent 
dispersal area will not adversely affect the structural integrity of the OWTS, and will not 
adversely affect the structural integrity of the structures for which the setback is reduced. 

 
• Buildings – All proposed reductions in setback from the OWTS to buildings (i.e., setbacks less 

than those shown in MMC Section 15.42) also must be supported by a letter from the project 
Architect, who must certify unequivocally that the proposed reduction in setbacks will not 
produce a moisture intrusion problem for the proposed building(s). If the building designer is not 
a California licensed architect, then the required Architect’s certification may be supplied by an 
Engineer who is responsible for the building design with respect to mitigation of potential 
moisture intrusion from reduced setback to the wastewater system; in this case the Engineer 
must include in the letter an explicit statement of responsibility for mitigation of potential moisture 
intrusion. If any specific construction features are proposed as part of a moisture intrusion 
mitigation system in connection with the reduced setback(s), then the Architect (or Engineer) 
must provide associated construction documents for review and approval during Building Plan 
Check. 

8) Proof of Ownership:  Proof of ownership of subject property shall be submitted. 

9) Operations & Maintenance Manual:  An operations and maintenance manual specified by the 
OWTS designer shall be submitted to the property owner and maintenance provider of the proposed 
advanced OWTS. 

10) Maintenance Contract: A maintenance contract executed between the owner of subject property 
and an entity qualified in the opinion of the City of Malibu to maintain the proposed advanced onsite 
wastewater treatment system shall be submitted prior to Environmental Health approval.  Please 
note only original “wet signature” documents are acceptable. 

11) Advanced Onsite Wastewater Treatment System (OWTS) Covenant:  A covenant running with 
the land shall be executed between the City of Malibu and the holder of the fee simple absolute as to 
subject real property and recorded with the City of Malibu Recorder’s Office.  Said covenant shall 
serve as constructive notice to any future purchaser for value that the onsite wastewater treatment 
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system serving subject property is an advanced method of sewage disposal pursuant to the City of 
Malibu Municipal Code.  Said covenant shall be provided by the City of Malibu Environmental Health 
Administrator.  Please submit a certified copy issued by the City of Malibu Recorder. 

12) Covenant to Forfeit 100% Expansion Effluent Disposal Area:  A covenant running with the land 
shall be executed by the property owner and recorded with the City of Malibu Recorder’s Office.  
Said covenant shall serve as constructive notice to any successors in interest that (1) the private 
sewage disposal system serving the development on the property does not have a 100% expansion 
effluent dispersal area (i.e., replacement disposal field(s) or seepage pit(s)) and (2) if the primary 
effluent dispersal area fails to drain adequately, the City of Malibu may require remedial measures 
including, but not limited to, limitations on water use enforced through an operating permit and/or 
repairs, upgrades or modifications to the private sewage disposal system. The recorded covenant 
shall state and acknowledge that future maintenance and/or repair of the private sewage disposal 
system may necessitate interruption in use of the private sewage disposal system and, therefore, 
any building(s) served by the private sewage disposal system may become non-habitable during 
any required future maintenance and/or repair. Said covenant shall be in a form acceptable to the 
City Attorney and approved by the Environmental Sustainability Department. Please submit a 
certified copy issued by the City of Malibu Recorder. 

13) Project Geologist/Geotechnical Consultant Approval: Project Geologist/Geotechnical 
Consultant final approval of the OWTS plan shall be submitted to the Environmental Health 
Administrator. 

14) City of Malibu Geologist/Geotechnical Approval:  City of Malibu geotechnical staff final approval 
of the OWTS plan shall be submitted to the Environmental Health Administrator. 

15) Project Coastal Engineer Approval:  Project Coastal Engineer Consultant final approval of the 
OWTS plan shall be submitted to the Environmental Health Administrator. 

16) City of Malibu Coastal Engineering Approval:  City of Malibu Coastal Engineering final approval 
of the OWTS plan shall be submitted to the Environmental Health Administrator. 

17) City of Malibu Planning Approval:  City of Malibu Planning Department final approval of the 
OWTS plan shall be obtained. 

18) Environmental Health Final Review Fee:  A final fee in accordance with the adopted fee schedule 
at the time of final approval shall be paid to the City of Malibu for Environmental Health review of the 
OWTS design and system specifications. 

19) Operating Permit Application and Fee: In accordance with Malibu Municipal Code, an application 
shall be made to the Environmental Health office for an Onsite Wastewater Treatment System 
operating permit.  An operating permit fee in accordance with the adopted fee schedule at the time 
of final approval shall be submitted with the application. 

                                                                                  -o0o- 
 
If you have any questions regarding the above requirements, please contact the Environmental Health 
office at your earliest convenience. 
cc:  Environmental Health file 
  Planning Department 
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GEOTECHNICAL REVIEW SHEET 
       

Project Information 
Date: June 7, 2021 Review Log #: 4189 
Site Address: 23325 Malibu Colony Drive 
Lot/Tract/PM #: n/a Planning #: CDP-18-035 
Applicant/Contact: Marny Randall, marnyrandall@gmail.com BPC/GPC #  
Contact Phone #: 310-386-5521 Fax #:  Planner: Raneika Brooks 
Project Type: Revisions: New single-family residence, Swimming Pool, Onsite Wastewater 

Treatment System (OWTS) 
 

Submittal Information 
 

Consultant(s)/Report 
Date(s): 
(Current submittal(s) in Bold.) 

GeoConcepts, Inc. (Barrett, CEG 2088; Walter, GE 2476): 10-18-2019, 
10-23-2018, 8-10-2018, 8-13-2018 
EPD Consultants, Inc. (RCE # 69089): 10-18-2019, 8-24-2018,  
11-5-2018 
 
Architectural Plans prepared by KOVAC, dated April 30, 2021. 
Topography Survey Map by Peak Surveys, Inc. August 14, 2018.  
Grading & Drainage (Civil) Plans by RJR Engineering & 
Consulting, Inc. dated October 15, 2019.   
Planning Submittal Foundation Plan by Parker-Resnick Structural 
Engineering dated April 30, 2021. 
Landscape Plans by Stephen Billings Landscape Architect dated 
October 21, 2019. 
OWTS plans prepared by EPD Consultants dated October 17, 2019.  
 

Previous Reviews: 11-1-19, 11-30-18, 9-28-18, Geology Review Referral Sheet dated 8-
29-07; Environmental Health Review Letters dated 10-31-19 and 9-11-
18. 

 
Review Findings 

Coastal Development Permit Review 
 The revised residential development is APPROVED from a geotechnical perspective, with the 

following comments to be addressed prior to building plan check stage approval.   

 The revised residential development is NOT APPROVED from a geotechnical perspective.  The 
listed ‘Review Comments’ shall be addressed prior to approval. 

Building Plan-Check Stage Review 
 Awaiting Building plan check submittal.  Please respond to the listed ‘Building Plan-Check Stage 

Review Comments’ AND review and incorporate the attached ‘Geotechnical Notes for Building 
Plan Check’ into the plans. 

 APPROVED from a geotechnical perspective.  Please review the attached ‘Geotechnical Notes 
for Building Plan Check’ and incorporate into Building Plan-Check submittals. 
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 NOT APPROVED from a geotechnical perspective.  The listed ‘Building Plan-Check Stage 
Review Comments’ shall be addressed prior to Building Plan-Check Stage approval. 

Remarks 
The referenced architectural plans, grading plans, and structural plan were reviewed by the City from a 
geotechnical perspective.  The revised project includes the demolition of the existing one-story single-
family residence and detached garage, guest house, swimming pool, pool house, and hardscape and the 
construction of a new 5,146 square foot two-story single-family residence and attached garage with a 
swimming pool and pool deck on the roof, flatwork and access driveway, decks, and landscape areas.  
Grading consists of 140 yards of cut, 391 yards of fill, and 251 yards of import.  A new Onsite 
Wastewater Treatment System (OWTS) will be installed on the property that consists of a treatment tank 
system and 1,500 square foot Geoflow subsurface drip irrigation effluent dispersal area. All non-beach 
sand category soils shall be removed a minimum of one foot into native beach sands by the contractor and 
replaced with clean double-washed sand. 

Building Plan Check Review Comments: 

1. Please submit a fee of $1,016.00 to City geotechnical staff for building plan check review. 

2. Please provide an update geotechnical report that addresses the current site conditions, revisions to 
the proposed development, current building codes, comments to the plan check comments below, and 
provides additional/revised recommendations, as appropriate.   

3. The Project Geotechnical Consultant used a correction factor for the borehole diameter of 1.15.  A 
correction factor that corresponds to the inside diameter of the hollow-stem auger should be used (see 
page 8 & 9 of the SCEC 1999 document “Recommended Procedure for Implementations of DMG 
Special Publication 117, Guidelines for Analyzing and Mitigating Liquefaction in California.)”  
Please revise analyses using the appropriate correction factor and revise recommendations, if 
necessary. 

4. The Project Geotechnical Consultant recommends Class F to be used for the site.  Based on California 
Building Code and ASCE-7, a seismic site-specific seismic study would be needed for Site Class F.  
Please provide further discussions regarding this issue. 

5. Please provide reduced setback letters from the OWTS, geotechnical and structural consultants for 
any reduced setbacks between the OWTS components and foundations, as applicable. 

6. Section 7.4 of the City’s geotechnical guidelines requires a minimum thickness of 10 mils for vapor 
barriers beneath slabs-on-grade.  Building plans shall reflect this requirement. 

7. Please include the following note on the plans: “The Project Geotechnical Consultant shall prepare 
an as-built report documenting the installation of the pile foundation elements for review by City 
Geotechnical staff.  The report shall include total depths of the piles, minimum depth into the 
recommended bearing material, actual depth into the recommended bearing material, and a map 
depicting the locations of the piles.” 

8. Include a note on the OWTS plans stating, “The Project Engineering Geologist shall observe and 
approve the installation of the Geoflow drip dispersal area and provide the City inspector with a field 
memorandum(s) documenting and verifying that the OWTS components and sand replacement 
grading were installed/completed per the approved OWTS plans.”   

9. The following note needs to be included on the grading plans.  ‘Prior to the placement of concrete 
slabs, the slab subgrade soils shall be pre-moistened to at least 120% of the optimum moisture 
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City of Malibu Geotechnical Review Sheet 
 

(MAL25068)  – 3 – 

content to the depth specified by the geotechnical engineer.   The pre-moistened soils should be tested 
and verified by the geotechnical engineer within one day prior to the placement of the moisture 
barrier and sand.’ 

10. HARD COPY PLANS: Three sets of grading and residence plans (APPROVED BY BUILDING 
AND SAFETY) incorporating the Project Geotechnical Consultant's recommendations and items in 
this review sheet must be reviewed and wet stamped and manually signed by the Project 
Engineering Geologist and Project Geotechnical Engineer.  City geotechnical staff will review the 
plans for conformance with the Project Geotechnical Consultants' recommendations and items in this 
review sheet. 

11. ELECTRONIC PLANS: If final foundation and civil plans are digitally signed and stamped by the 
Project Geotechnical Consultant, as allowed under Board of Registration for Professional Engineers 
and Land Surveyors (2020 PE &PLS Board Rules (16 CCR §§400-476), the Plan Review Letter must 
contain the following: 

• Project description – Address, scope, including structures being permitted (e.g., pool, guest 
house etc.). 

• Plan set information - The date and preparer of the plan set reviewed; this must match the 
plan set that was submitted to the city for final approval. 

• Report references -All applicable geotechnical or coastal engineering reports need to be 
referenced.  

• Approval of specific plan sheets reviewed – List all plan sheets approved, e.g.  civil (grading 
and drainage) as well as structural.  

• Licensed Professional signature and stamp - The letter must be signed and stamped by all 
licensed professionals who signed the reports. 

Please direct questions regarding this review sheet to City Geotechnical staff listed below. 

 

Engineering Geology Review by:    6-7-2021 
 Christopher Dean, C.E.G. #1751, Exp. 9-30-22  Date 
 Engineering Geology Reviewer (408-656-3210) 
 Email: cdean@malibucity.org  
  

 
 
 

 
 
 

This review sheet was prepared by representatives of Cotton, Shires and Associates, Inc. and GeoDynamics, Inc., contracted 
through Cotton, Shires and Associates, Inc., as an agent of the City of Malibu. 
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City of Malibu 
    

. 

–  GEOTECHNICAL  – 
NOTES FOR BUILDING PLAN-CHECK 

 

The following standard items should be incorporated into Building Plan-Check submittals, as appropriate: 

1. One set of grading and residence plans, 
incorporating the Project Geotechnical 
Consultant’s recommendations and items in this 
review sheet, must be submitted to City 
geotechnical staff for review.  Additional review 
comments may be raised at that time that 
may require a response. 

2. Show the name, address, and phone number of 
the Project Geotechnical Consultant(s) on the 
cover sheet of the plans. 

3. Include the following note on the Foundation 
Plans: “All foundation excavations must be 
observed and approved by the Project 
Geotechnical Consultant prior to placement of 
reinforcing steel.” 

4. The Foundation Plans for the proposed 
residence shall clearly depict the embedment 
material and minimum depth of embedment for 
the foundations in accordance with the Project 
Geotechnical Consultant’s recommendations. 

5. Show the onsite wastewater treatment system 
on the Site Plan. 

6. Please contact the Building and Safety 
Department regarding the submittal 
requirements for a grading and drainage plan 
review. 

7. A comprehensive Site Drainage Plan, 
incorporating the Project Geotechnical 
Consultant’s recommendations, shall be 
included in the Plans.  Show all area drains, 
outlets, and non-erosive drainage devices on the 
Plans.  Water shall not be allowed to flow 
uncontrolled over descending slopes. 

 
Grading Plans (as Applicable) 
1. Grading Plans shall clearly depict the limits and 

depths of overexcavation, as applicable. 

2. Prior to final approval of the project, an as-built 
compaction report prepared by the Project 
Geotechnical Consultant must be submitted to 
the City for review.  The report must include the 
results of all density tests as well as a map 
depicting the limits of fill, locations of all density 
tests, locations and elevations of all removal 
bottoms, locations and elevations of all keyways 
and back drains, and locations and elevations of 
all retaining wall backdrains and outlets.  
Geologic conditions exposed during grading 
must be depicted on an as-built geologic map.  
This comment must be included as a note on the 

grading plans.      

Retaining Walls (As Applicable) 
1. Show retaining wall backdrain and backfill 

design, as recommended by the Project 
Geotechnical Consultant, on the Plans. 

2. Retaining walls separate from a residence 
require separate permits.  Contact the Building 
and Safety Department for permit information.  
One set of retaining wall plans shall be 
submitted to the City for review by City 
geotechnical staff.  Additional concerns may be 
raised at that time which may require a response 
by the Project Geotechnical Consultant and 
applicant. 
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PUBLIC WORKS REVIEW
SUBSTANTIAL CONFORMANCE REVIEW

City of Malibu
23825 Stuart Ranch Rd., Malibu, California CA  90265-4861

(310) 456-2489   FAX (310) 456-7650

FROM:
TO:

City of Malibu Planning Department
Public Works Department

SUBMITTAL DATE 05/20/2021

APPLICANT / CONTACT: Marny Randall
APPLICANT ADDRESS: 909 Euclid Street, Suite #6

APPLICANT PHONE #: (310)386-5521
APPLICANT FAX #:

PROJECT DESCRIPTION: Demo ESFR, NSFR and AOWTS

Santa Monica, CA  90403    

PROJECT NUMBER: CDP 18-035
JOB ADDRESS: 23325 MALIBU COLONY

TO: Malibu Planning Department and/or Applicant 
FROM: Public Works Department 

The following items described on the attached memorandum shall be 
addressed and resubmitted. 

The project was reviewed and found to be in conformance with the City’s 
Public Works and LCP policies and CAN  proceed through the Planning 
process. 

SIGNATURE DATE

APPLICANT EMAIL: marnyrandall@gmail.com

Rev 120910

x

07/08/21
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https //malibucity.sharepoint.com/sites/LandDevelopment/Shared Documents/01 LD - Planning and Plan Check Reviews/23325 Malibu Colony/CDP 18-035/01 Planning Stage/The Public Works/5th 
Submittal/23325 Malibu Colony Dr_CDP 18-035-06-29-21_dd docx    Recycled Paper 

City of Malibu 
M E M O R A N D U M 

To: Planning Department 

From: Public Works Department 
Danh Duong, Assistant Civil Engineer 

 
Date:  July 8, 2021 

Re: Proposed Conditions of Approval for 23325 Malibu Colony Dr CDP 18-035 

The Public Works Department has reviewed the plans submitted for the above referenced project.  
Based on this review sufficient information has been submitted to confirm that conformance with 
the Malibu Local Coastal Plan (LCP) and the Malibu Municipal Code (MMC) can be attained.  Prior 
to the issuance of building and grading permits, the applicant shall comply with the following 
conditions. 
 
GRADING AND DRAINAGE 
 

1. Clearing and grading during the rainy season (extending from November 1 to March 31) 
shall be prohibited for development LIP Section 17.3.1 that: 

• Is located within or adjacent to ESHA, or 
• Includes grading on slopes greater than 4:1 
• Approved grading for development that is located within or adjacent to ESHA or on 

slopes greater than 4:1 shall not be undertaken unless there is sufficient time to 
complete grading operations before the rainy season. If grading operations are not 
completed before the rainy season begins, grading shall be halted and temporary 
erosion control measures shall be put into place to minimize erosion until grading 
resumes after March 31, unless the City determines that completion of grading 
would be more protective of resources 
 

STORMWATER 
 

2. A Local Storm Water Pollution Prevention Plan shall be provided prior to the issuance of the 
Grading/Building permits for the project.  This plan shall include an Erosion and Sediment 
Control Plan (ESCP) that includes, but not limited to: 
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 Recycled Paper  
 

3.  
 

Erosion Controls Scheduling 
 Preservation of Existing 

Vegetation 
Sediment Controls Silt Fence 
 Sand Bag Barrier 
 Stabilized Construction Entrance 
Non-Storm Water  Water Conservation Practices 
Management Dewatering Operations 
Waste Management Material Delivery and Storage 
 Stockpile Management 
 Spill Prevention and Control 
 Solid Waste Management 
 Concrete Waste Management 
 Sanitary/Septic Waste 

Management 
 

All Best Management Practices (BMP) shall be in accordance to the latest version of the 
California Stormwater Quality Association (CASQA) BMP Handbook.  Designated areas 
for the storage of construction materials, solid waste management, and portable toilets 
must not disrupt drainage patterns or subject the material to erosion by site runoff. 
 

4. A Water Quality Mitigation Plan (WQMP) is required for this project.  The WQMP shall be 
supported by a hydrology and hydraulic study that identifies all areas contributory to the 
property and an analysis of the predevelopment and post development drainage of the site.  
The WQMP shall meet all the requirements of the City’s current Municipal Separate 
Stormwater Sewer System (MS4) permit.  The following elements shall be included within 
the WQMP: 

• Site Design Best Management Practices (BMP’s)  
• Source Control BMP’s  
• Treatment Control BMP’s that retains on-site the Stormwater Quality Design Volume 

(SWQDv). Or where it is technical infeasible to retain on-site, the project must 
biofiltrate 1.5 times the SWQDv that is not retained on-site. 

• Drainage Improvements 
• A plan for the maintenance and monitoring of the proposed treatment BMP’s for the 

expected life of the structure. 
• A copy of the WQMP shall be filed against the property to provide constructive notice 

to future property owners of their obligation to maintain the water quality measures 
installed during construction prior to the issuance of grading or building permits. 

• The WQMP shall be submitted to Public Works Department and the fee applicable 
at time of submittal for the review of the WQMP shall be paid prior to the start of the 
technical review. The WQMP shall be approved prior to the Public Works 
Department’s approval of the grading and drainage plan and or building plans.    The 
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Public Works Department will tentatively approve the plan and will keep a copy until 
the completion of the project.  Once the project is completed, the applicant shall verify 
the installation of the BMP’s, make any revisions to the WQMP, and resubmit to the 
Public Works Department for approval.  The original signed and notarized document 
shall be recorded with the County Recorder.  A copy of the WQMP shall be submitted 
to the Public Works Department prior to the certificate of occupancy. 
 

MISCELLANOUS 
 

5. The developer’s consulting engineer shall sign the final plans prior to the issuance of permits. 
 

6. The discharge of swimming pool, spa and decorative fountain water and filter backwash, 
including water containing bacteria, detergents, wastes, alagecides or other chemicals is 
prohibited. Swimming pool, spa, and decorative fountain water may be used as landscape 
irrigation only if the following items are met: 

 
• The discharge water is dechlorinated, debrominated or if the water is disinfected 

using ozonation; 
• There are sufficient BMPs in place to prevent soil erosion; and 
• The discharge does not reach into the MS4 or to the ASBS (including tributaries)  

 
Discharges not meeting the above-mentioned methods must be trucked to a Publicly Owned 
Wastewater Treatment Works. 

 
The applicant shall also provide a construction note on the plans that directs the contractor 
to install a new sign stating “It is illegal to discharge pool, spa or water feature waters 
to a street, drainage course or storm drain per MMC 13.04.060(D)(5).” The new sign 
shall be posted in the filtration and/or pumping equipment area for the property. Prior to the 
issuance of any permits, the applicant shall indicate the method of disinfection and the 
method of discharging.  
 

7. The applicant shall provide a section detail with dimensions of the proposed permeable 
driveway. Proposed material shall be included along with product manufacturer specification 
sheet. Please include the proposed driveway area. 
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23325 Malibu Colony Road :: Visual Impact Exhibits

23325 Malibu Colony Road  2021.07.16
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23325 Malibu Colony Road  2021.07.16 1 : Story Poles
From PCH, east end of bridge adjacent to Adamson House property.
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23325 Malibu Colony Road  2021.07.16 1 : Render in Context
From PCH, east end of bridge adjacent to Adamson House property.
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23325 Malibu Colony Road  2021.07.16 2 : Story Poles
From PCH, west end of bridge with observation platform in foreground.
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23325 Malibu Colony Road  2021.07.16 2 : Render in Context
From PCH, west end of bridge with observation platform in foreground.
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23325 Malibu Colony Road  2021.07.16 3 : Story Poles
From observation platform.
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23325 Malibu Colony Road  2021.07.16 3 : Render in Context
From observation platform.
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23325 Malibu Colony Road  2021.07.16 4 : Story Poles
From path along picnic area adjacent to parking lot.
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23325 Malibu Colony Road  2021.07.16 4 : Render in Context
From path along picnic area adjacent to parking lot.
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23325 Malibu Colony Road  2021.07.16 5 : Story Poles
From shade veranda adjacent to parking lot.
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23325 Malibu Colony Road  2021.07.16 5 : Render in Context
From shade veranda adjacent to parking lot.
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23325 Malibu Colony Road  2021.07.16 6 : Story Poles
From drop-off roundabout, beach path entrance.
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23325 Malibu Colony Road  2021.07.16 6 : Render in Context
From drop-off roundabout, beach path entrance.
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23325 Malibu Colony Road  2021.07.16 7 : Story Poles
From lookout at lower path.
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23325 Malibu Colony Road  2021.07.16 7 : Render in Context
From lookout at lower path.
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23325 Malibu Colony Road  2021.07.16 8 : Story Poles
From turn in path at picnic area adjacent to the Colony. (Proposed development not visible)
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23325 Malibu Colony Road  2021.07.16 9 : Story Poles
From path along the Colony.
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23325 Malibu Colony Road  2021.07.16 9 : Render in Context
From path along the Colony.
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23325 Malibu Colony Road  2021.07.16 10 : Story Poles
From path to Watershed Overlook. 
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23325 Malibu Colony Road  2021.07.16 10 : Render in Context
From path to Watershed Overlook. 
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23325 Malibu Colony Road  2021.07.16 11 : Story Poles
From Watershed Overlook. (proposed development obscured by land mass and park vegetation)
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23325 Malibu Colony Road  2021.07.16 12 : Story Poles
From final segment of path to beach, in front of informational placards. 
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23325 Malibu Colony Road  2021.07.16 12 : Render in Context
From final segment of path to beach, in front of informational placards. 
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23325 Malibu Colony Road  2021.07.16 13 : Story Poles
From beach next to lifeguard structure. 
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23325 Malibu Colony Road  2021.07.16 13 : Render in Context
From beach next to lifeguard structure. 
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23325 Malibu Colony Road  2021.07.16 14 : Story Poles
From beach near lifeguard. 
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23325 Malibu Colony Road  2021.07.16 14 : Render in Context
From beach near lifeguard. 
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23325 Malibu Colony Road  2021.07.16 15 : Story Poles
From beach. 
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23325 Malibu Colony Road  2021.07.16 15 : Render in Context
From beach. 
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23325 Malibu Colony Road  2021.07.16 16 : Story Poles
From end of beach, towards Adamson House. 
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23325 Malibu Colony Road  2021.07.16 16 : Render in Context
From end of beach, towards Adamson House. 
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Colony Lagoon  
Photometric Analysis 
Project: Colony Lagoon 
Project Location: Malibu, California, United States of America 
Document Ref: 360/04563/FM 
Date of Issue: 22 June 2021 
Revision Number: 02 
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Colony Lagoon – Malibu, California – Photometry – 16/07/20 
 

Photometric Calculations 

 
DESCRIPTION: 
 

False color calculation shows the light levels reached with proposed lighting 
fixtures 
 

VIEW: 
 

3D model false color calculation 
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Colony Lagoon – Malibu, California – Photometry – 16/07/20 
 

 
DESCRIPTION: 
 

True color calculation shows the light levels reached with proposed lighting 
fixtures 
 

VIEW: 
 

3D model true color lighting rendering 
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Colony Lagoon – Malibu, California – Photometry – 16/07/20 
 

 
DESCRIPTION: 
 

False color calculation shows the light levels reached with proposed lighting 
fixtures 
 

VIEW: 
 

Plan view false color lighting calculation 
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Lux Populi SA de CV 
Arteaga 27 
San Ángel, CP 01000 
Del. Álvaro Obregón  
Ciudad de México 
Mexico 
http://www.luxpopuli.com 
luxpopuli@luxpopuli.com 
 
Telephones: 
MX Head Office +52 55 5025 9105 
UK Office +44 207 193 3045 
NY +1 718 521 4956 
LA +1 310 601 8180 
FL +1 305 831 4956 
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Development Effects On My 
Beloved View, Trails and Beach

23325 Malibu Colony Rd

Submitted by:  Judith Israel

ATTACHMENT 10345 of 709



Sunrise View 
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White Water Surf and Sailing Views
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Beach Views
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Moon Glow and City Lights
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Development Poles
23325 Malibu Colony Rd
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Sunrise
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Day Time Development View
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Night and Queens Necklace City Light View
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Proximity to Historic Surf Rider Beach Views, 
Trails and Recreation Area
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Proximity to Beach, ESHA and Sea Level Rise.
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Proximity to The Lagoon State Park Trails, 
Views and Recreational Area
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1

Kathleen Stecko

Subject: 23325 Malibu Cony Rd Development

From: Judith ISRAEL  
To: John Mazza 
Sent: Mon, Apr 27, 2020 6:50 pm 
Subject: 23325 Malibu Cony Rd Development  

Dear Vice Chairman Mazza, 
 
I am writing concerning the proposed 5500 ft residential development at 23325 Malibu Colony Rd. My 3100 foot house is 
four properties to the west.  
 
Not only will this development completely devastate my beloved east facing view but also there are numerous negative 
impacts to the character and nature of the larger Malibu Community.  
 
Firstly, The house will be exceptionally large at 5500 feet on an original 1050 ft footprint . The second story alone is about 25 feet 
high with far reaching spiked / slanted roof lines .  
 
Secondly, There will be impacts on the State Parks Lagoon Trail, views and to the Historic Third Point Public Beach . With or 
without the 100 foot ESHA setback ,the house is merely feet away from both the Lagoon trail to the beach and the actual public 
beach to which it abuts. It will be obtrusively visible with its towering and extensive second story 25 foot glass windows and an 
infinity pool that expands out to the the property limits, overlooking Surfrider Beach. Moreover the house and occupants will be 
visible and likewise their voices and music from the pool will be audible and disturbing to the hundreds of public beach goers 
including myself. Additionally, there will be negative impacts from house and pool lights at night .  
 
Thirdly, no other house in the entire Colony is visibly exposed to the public especially on both the State Parks Lagoon and the 
Historic Third Point Beach public view and recreation areas. When State Parks renovated the Lagoon,they made every Colony 
yard facing the Lagoon and trail obscure their homes from distracting Park visitors with an 7 foot green fence. State Parks initially 
wanted to put a 12 foot WALL covering and walling in the Colony’s historic access . Eventually, we fought and State Parks 
compromised by letting us build the fence and giving us a 3 foot emergency access walkway, covered from public view with native 
vegetation. 
 
Fourthly, there is the consideration as to whether the development, feet from the sand , has conformed to the “latest available 
science on sea level rise “ .  
 
Lastly, in 2018 when the Developers bought the house I wrote a letter introducing myself and welcoming them to the Colony 
community. At the same time, I asked if they had plans to rebuild because as I explained, if they did, it could jeopardize my 
precious view. I suggested we meet and discuss ways to mitigate the view loss but I never received a reply .  
 
That being said , I know and support that everyone has the right to build on their properties but I also believe that neighbors in a 
small community should follow the requirements, restrictions, be conscious and considerate of the negative impacts to others and 
all should work together to possibly prevent some of the devastating effects from a development . 
 
If possible, please come to visit my house and the development site. 
 
Sincerely,  
 
Judith Israel  
 
P.S sending a following email with additional photos to illustrate some points in the letter . 
 
Sent from my iPad 
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1

Kathleen Stecko

Subject: 23325 Malibu colony Rd development
Attachments: IMG_5597.jpg; IMG_5509.JPG; IMG_5531.JPG; IMG_5593.jpg; IMG_5669.jpg; IMG_5764.jpg; IMG_

5573.jpg; IMG_5758.jpg; IMG_6076.MOV

From: John Mazza  
Sent: Monday, April 27, 2020 8:28 PM 
To: Kathleen Stecko 
Subject: Fwd: 23325 Malibu colony Rd development 

 
I received this today re the colony house on Mondays agenda. Please forward images to those involved  
 
John mazza 
 

-----Original Message----- 
From: Judith ISRAEL  
To:  John Mazza 
Sent: Mon, Apr 27, 2020 6:52 pm 
Subject: 23325 Malibu colony Rd development  

Sent from my iPad 
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Colony Lagoon II Visual Studies and Story Pole exhibits :: 2020.02.10P5
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          Colony Lagoon II Visual Studies and Story Pole exhibits :: 2020.02.10P6
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          Colony Lagoon II Visual Studies and Story Pole exhibits :: 2020.02.10P10
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23325 Malibu Colony Road :: 2020.02.18Photograph of existing night lighting impact from Malibu Lagoon path @ beach
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     23325 Malibu Colony Road :: 2020.02.18Rendering of proposed new development’s night lighting impact from Malibu Lagoon path @ beach
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23325 Malibu Colony Road :: 2020.02.18Photograph of existing night lighting impact from Malibu Lagoon path adjacent to the rear property line
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     23325 Malibu Colony Road :: 2020.02.18Rendering of the proposed new development’s night lighting impact from Malibu Lagoon path adjacent to the rear property line
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Development Effects On My 
Beloved View, Trails and Beach

23325 Malibu Colony Rd

Submitted by:  Judith Israel
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Sunrise View 
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White Water Surf and Sailing Views
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Beach Views
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Moon Glow and City Lights
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Development Poles
23325 Malibu Colony Rd
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Sunrise
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Day Time Development View
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Night and Queens Necklace City Light View
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Proximity to Historic Surf Rider Beach Views, 
Trails and Recreation Area
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Proximity to Beach, ESHA and Sea Level Rise.
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Proximity to The Lagoon State Park Trails, 
Views and Recreational Area
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From Ms. Israel’s 2nd floor balcony

01

6/1/20

6/1/20 6:30 PM
6/1/20

4A
19
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Colony Lagoon II Visual Studies and Story Pole exhibits :: 2020.02.10VS_3 From PCH Bridge @ Adamson House_Story Pole Photograph

03
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Colony Lagoon II Visual Studies and Story Pole exhibits :: 2020.02.10VS_3 From PCH Bridge @ Adamson House_Model Montage

04

396 of 709



Colony Lagoon II Visual Studies and Story Pole exhibits :: 2020.02.10P5

05
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Colony Lagoon II Visual Studies and Story Pole exhibits :: 2020.02.10P6

06
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Colony Lagoon II Visual Studies and Story Pole exhibits :: 2020.02.10P10

07
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23325 Malibu Colony Road :: 2020.02.18Photograph of existing night lighting impact from Malibu Lagoon path @ beach
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23325 Malibu Colony Road :: 2020.02.18Rendering of proposed new development’s night lighting impact from Malibu Lagoon path @ beach

09
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23325 Malibu Colony Road :: 2020.02.18Photograph of existing night lighting impact from Malibu Lagoon path adjacent to the rear property line
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23325 Malibu Colony Road :: 2020.02.18Rendering of the proposed new development’s night lighting impact from Malibu Lagoon path adjacent to the rear property line
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1

Kathleen Stecko

Subject: Item 4A colony house 6-1-20 hearing
Attachments: colony house 6-1-20.pdf

From: healypatt 
Sent: Sunday, May 31, 2020 4:44 PM 
To: jjennings@malibucity.org; John Mazza; Chris Marx; steve.uhring@gmail.com 
Cc: Kathleen Stecko 
Subject: Item 4A colony house 6‐1‐20 hearing 

 
Dear Commissioners Attached please find comments from MCSG.   
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To Members of the Planning Commission                                                                                                                                                            

From: Malibu Coalition for Slow Growth (MCSG) by Patt Healy                                                                                         

Re: item 4A                                                                                                                                                                           

Date: June 1,2020 

Honorable Members of the Planning Commission, 

The MCSG has the following concerns about this project. 

1. It appears that the applicant didn’t use the Coastal Commission formula to 

measure sea level rise and the project is deficient in this area and therefore 

the project will be denied by the Coastal Commission on appeal for this 

reason as was the recent proposed project along Trancas Creek and Lagoon 

2. The increase in the number of water fixtures is troubling. Even if applicant  

install low flow fixtures as required,  there is no guarantee the resident  will 

not replace the shower heads and faucets with fixtures  that increase the 

flow. 

3.  It appears the size of the OSWTS is undersized for a project of this square 

footage. 

4. Because of this project’s proximity to the ocean and Surfrider Beach it is 

very probable that resident will have lots of guests that could overwhelm 

the wastewater system. 

5. Because this property borders the lagoon, it is very likely archeological 

artifacts could exist there. For that reason a study should have been 

required. The condition of approval  doesn’t appear to require a Chumash 

monitor on site to oversee grading therefore there is nothing to insure that 

artifacts will be preserved. 

Where is the assurance that neither the proposed residence nor the OSWTS 

will not require shoreline protection device in the future. 

6. Because of the proximity to the lagoon all pesticides, including insecticides, 

herbicides, rodenticides or any toxic chemical substance which has the 

potential to significantly degrade biological resources shall be prohibited 

without exception. 

7. Fencing should be such that it allows for the free movement of wildlife 

through the property including foxes and coyotes who may use the lagoon 

area for foraging. 
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Thank you for considering our comments.  Patt Healy  

 

8.  

 

 

 

Proposed Project – The proposed project consists of the construction of a new 5,220 square foot, two-

story single-family residence, including a 400 square foot attached garage, swimming pool, decks, 

permeable driveway and other associated development, including the replacement of the OWTS that 

utilizes superior technology and is more beneficial for water quality than the existing OWTS. Moreover,  

Lighting 75. Exterior lighting must comply with the Dark Sky Ordinance and shall be minimized, shielded, 

or concealed and restricted to low intensity features, so that no light source is directly visible from 

public view. Permitted lighting shall conform to the following standards: 

The use of pesticides, including insecticides, herbicides, rodenticides or any toxic chemical substance 

which has the potential to significantly degrade biological resources shall be prohibited throughout the 

City of Malibu. The eradication of invasive plant species or habitat restoration shall consider first the use 

of non-chemical methods for prevention and management such as physical, mechanical, cultural, and 

biological controls. Herbicides may be selected only after all other non-chemical methods have been 

exhausted. Herbicides shall be restricted to the least toxic product and method, and to the maximum 

extent feasible, shall be biodegradable, derived from natural sources, and use for a limited time 
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Kathleen Stecko

Subject: 23325 Malibu Colony - water balance
Attachments: Addendum IV eng feas rpt 23325.pdf; Water bal rpt 23325.pdf; Addendum III eng feas rpt 

23325.pdf; Addendum I water bal rpt 23325.pdf; 191031_23325 Malibu Colony Rd_CDP 18-035
_EH Conf rev_CRC.pdf

From: Andrew Sheldon <asheldon@malibucity.org>  
Sent: Monday, May 11, 2020 2:27 PM 
To: Steve Uhring 
Cc: Bonnie Blue <bblue@malibucity.org>; Yolanda Bundy <ybundy@malibucity.org> 
Subject: 23325 Malibu Colony ‐ water balance 

Hi Steve, 

I have attached here copies of the water balance reports submitted for 23325 Malibu Colony along with the last two engineering 
feasibility reports and the Environmental Health conformance review sheet. This project went through several rounds of review 
with Environmental Health prior to receiving an Environmental Health conformance determination in 10‐31‐2019. I will briefly 
summarize how Environmental Health reviewed the project with respect to the requirement for no increase in flow/discharge 
quantity. 

The original water balance report and an addendum water balance report were dated 2‐28‐2018 and 10‐29‐2019, respectively. 
The original report was submitted as part of a pre‐application project review (PA 18‐002) and Environmental Health rejected the 
project (6 bedrooms, 68 low flow fixture units). The project was revised and resubmitted with the application for CDP 18‐035, 
which included revised building plans along with the Addendum I water balance report. The amended water balance reported 
that document that a 5‐bedroom residence (66 fixture units) would not increase the amount of waste discharge, and 
Environmental Health did not approve this version of the project either. 

The original engineering feasibility report for the onsite wastewater treatment system dated 8‐24‐2018 was submitted with the 
pre‐application for the 6‐bedroom project. Four amendments to the report were submitted to support the CDP conformance 
review, concluding with Addendum IV. The modified version of the project for which Environmental Health made its 
conformance determination on 10‐31‐2019 has 4 bedrooms and 64 fixture units. The reasoning behind this determination was 
that flow/discharge will not increase: the pre‐existing residence (2 bedroom house plus one bedroom guest house) was 
calculated at 5 occupants discharging 150 gallons per day each, and the proposed residence (4 bedrooms with no guest house) 
was calculated at 5 occupants with the same (pre‐ as post‐) amount of waste discharge. For more than 15 years wastewater 
discharges for City of Malibu projects with new OWTS have been calculated based on 2 occupants per master bedroom and one 
occupant for subsequent bedrooms. LA County Environmental Health calculated flow for new advanced wastewater systems the 
same way. The use of water conserving plumbing fixtures is accounted for in the water balance report.  

Please let me know if you have questions after looking over all this.  

Regards, 

Andrew Sheldon 
Environmental Sustainability Manager/ 
Deputy Building Official 
City of Malibu    
(310) 456-2489 x251
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Kenneth A. Ehrlich 
D: 310.746.4412 
KEhrlich@elkinskalt.com 
 

October 9, 2020 

VIA E-MAIL AND U.S. MAIL 
 
City Council  
City of Malibu 
c/o City Clerk, Patricia Salazar 
23825 Stuart Ranch Road  
Malibu, California 90265-4861 
E-Mail: psalazar@malibucity.org 

 

Re: Appeal (AP) No. 20-006; 23325 Malibu Colony Drive  
 Appealing Planning Commission Resolution No. 20-18, approving Coastal 

Development Permit No. 18-035, Variance No. 19-062, and Demolition 
Permit No. 18-010 to demolish an existing 1,080 square foot house and 
construct a new 5,220 square foot, two-story, single-family residence, 
swimming pool, decks, permeable driveway, and associated development, 
and replacement of the onsite wastewater treatment system (the “Project”) 

 
Dear Mayor, Mayor Pro Tem, and City Council Members: 

We represent Ms. Judith Israel in her personal capacity and as Trustee of the Judith Israel 
Inter Vivos Trust (the “Appellant”) in connection with the above-referenced appeal.  Appellant 
requests a continuance of the hearing of the appeal in order to review the hundreds of pages 
provided in support of a denial of the appeal from both the applicant and theCity, which we saw 
for the first time yesterday, October 8, 2020--  only 4 days before the scheduled hearing.   

Support for Continuance  

The hearing for Appeal No. 20-006 (the “Appeal”) is currently scheduled to occur on 
October 12, 2020.  However, only yesterday October 8th, Appellant learned that City staff obtained 
in August 2020 a response to the Appeal and prepared revised memoranda to support the Project.  
Incredibly, Appellant was not made aware of any of these documents, nor were any of the 
documents provided to Appellant.  Instead, City staff elected to wait until our office pressed to 
view a complete staff report on the Appeal to provide any of the relevant documents.  

Staff’s black-box approach serves only to erode public confidence in a planning process 
intended to be transparent and fundamentally fair.  Withholding information from aggrieved 
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persons is unacceptable, and Appellant’s due process rights require the provision of additional time 
to review the provided materials.  The last-minute document dump unfairly hinders Appellant’s 
ability to effectively review, analyze and respond to staff’s recommendation to deny the Appeal, 
the additional engineering reports, City memoranda, and the applicant’s contentions, as well as 
present evidence in response to the same.  We would expect such actions from applicant and its 
counsel, but not the City. 

A continuance to November 2020 or thereafter is fair under the circumstances, and would 
provide Appellant with a meaningful opportunity to participate and be heard.  We respectfully 
request that this Appeal be heard at or after the November 23, 2020 City Council meeting. 

Background 

  Appellant filed the Appeal on June 11, 2020, and on June 17, 2020, promptly contacted 
City staff to inquire as to the potential hearing date for the Appeal as a next step.  We attach a copy 
of our email as Exhibit A to this letter.  

On June 17, 2020, City Planning Director Bonnie Blue informed our office that the City 
did not yet know when the hearing would occur, but that the City would “contact [us] before 
confirming the date.”  City staff did not contact Appellant or our office despite being aware of our 
request to be kept informed of developments.  Instead, on September 17, 2020, our office received 
a general notice that the hearing on the Appeal would take place on October 12, 2020; the notice 
did not contain a staff report or any of the materials the City received and developed in 
August 2020.   

On October 1, 2020, the City posted a copy of the agenda for the October 12, 2020 meeting; 
however, the agenda did not contain a staff report for the Appeal.  The available document only 
noted that a staff report would be provided under separate cover, representing that one was not yet 
available.  

On October 6, 2020, after continuing to check for a staff report and finding none available, 
our office contacted City staff to ask about the staff report.  We attach a copy of our email to staff 
as Exhibit B to this letter.  The City responded and indicated that the “report ha[d] not been 
published,” and that they would look into it.   
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cc: Mike Pierson (via e-mail mpierson@malibucity.org) 
Skylar Peak (via e-mail speak@malibucity.org) 
Karen Farrer (via e-mail kfarrer@malibucity.org) 
Jefferson Wagner (via e-mail jwagner@malibucity.org) 
Rick Mullen (via e-mail rmullen@malibucity.org) 
Bonnie Blue (via email bblue@malibucity.org) 
Reva Feldman (via email rfeldman@malibucity.org) 
Raneika Brooks (via email rbrooks@malibucity.org) 
Christi Hogin (via email Christi.Hogin@bbklaw.com) 
Trevor Rusin (via email Trevor.Rusin@bbklaw.com) 
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CONFIDENTIALITY NOTICE: This e-mail message and any attachments are confidential and may be attorney-client privileged. 
Dissemination, distribution or copying of this message or attachments without proper authorization is strictly prohibited.  If you 
are not the intended recipient, please notify Elkins Kalt Weintraub Reuben Gartside LLP immediately by telephone or by e-mail, 
and permanently delete the original, and destroy all copies, of this message and all attachments

On Jun 11, 2020, at 5:06 PM, Patricia Salazar <psalazar@malibucity.org> wrote: 

*External Sender*

Received.  

Thank you.  

Patricia Salazar | Senior Administrative Analyst | Planning Department 
23825 Stuart Ranch Road, Malibu CA, 90265 
(310) 456‐2489 extension 245

Connect	with	the	City	of	Malibu! 
<image002.png> 

<image003.jpg> 

<image004.png> 

From: Monica R. Briseno 
Sent: Thursday, June 11, 2020 4:31 PM 
To: Patricia Salazar <psalazar@malibucity.org> 
Cc: Kenneth A. Ehrlich; Judith Israel 

Subject: Appeal of Planning Commission Resolution No. 20‐18 

Ms. Salazar: 

Attached please find Ms. Judith Israel’s complete Coastal Development Permit Appeal 
Submittal in connection with the Planning Commission’s June 1, 2020, adoption of 
Resolution No. 20‐18, approving Coastal Development Permit No. 18‐035, Variance No. 
19‐062, and Demolition Permit No. 18‐010. 

As requested, we are emailing copies of the appeal documents, including a copy of the 
mailed appeal fee check.  However, at your direction, we are not sending hard copies of 
the attached materials (other than the physical check). 

If you could kindly confirm receipt of this email and the appeal materials, that would be 
much appreciated. 

Best,  
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Monica R. Briseno

From: Patricia Salazar <psalazar@malibucity.org>  
Sent: Tuesday, October 6, 2020 1:46 PM 
To: Kenneth A. Ehrlich <KEhrlich@elkinskalt.com> 
Subject: RE: Malibu City Council October 12, 2020 Meeting‐ Staff Report for Agenda Item 4A (Appeal of Planning 
Commission Resolution No. 20‐18) [IWOV‐dms‐01.FID350577] 

*External Sender*

Good afternoon, if you are referring to 23325 Malibu Colony, the report has not been published. I’ll look into it. 

Patricia  

From: Kenneth A. Ehrlich 
Sent: Tuesday, October 6, 2020 12:42 PM 
To: Reva Feldman; Bonnie Blue; Patricia Salazar; Kathleen Stecko 
Cc: Kenneth A. Ehrlich; Monica R. Briseno 
Subject: Malibu City Council October 12, 2020 Meeting‐ Staff Report for Agenda Item 4A (Appeal of Planning 
Commission Resolution No. 20‐18) [IWOV‐dms‐01.FID350577] 

Is a Staff Report available for this Council item?  Thanks. 

Kenneth A. Ehrlich 
kehrlich@elkinskalt.com 
Direct Dial: (310) 746-4412 | Cell: (310) 962-4100 | Fax: (310) 746-4462 | Download VCard 

Elkins Kalt Weintraub Reuben Gartside LLP 
10345 W. Olympic Boulevard, Los Angeles, CA 90064 
www.elkinskalt.com 

CONFIDENTIALITY NOTICE: This e-mail message and any attachments are confidential and may be attorney-client privileged. Dissemination, 
distribution or copying of this message or attachments without proper authorization is strictly prohibited.  If you are not the intended recipient, 
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very clear that the preparation of the Staff Report was underway.  At the very least, at that point, 
he should have checked in with Staff, but it is very clear that he did not.  
 
 Then, Mr. Ehrlich’s letter shifts his own responsibility to check in with Staff – as the 
Applicant did – to determine what additional submittals might have been provided in response to 
their appeal.  That would have been simple:  “Has the Applicant submitted anything in response 
to our appeal?”  He asserts that Staff had a “black box” approach to this matter.  It bears emphasis 
that your Staff on this and other matters has been commendably accessible, even during COVID.  
The suggestion that Appellant might have been forced to make a Public Records Act request to 
obtain information on the appeal is, frankly, absurd.  The suggestion that City staff had an 
obligation somehow to proactively make Appellant aware of documents submitted by the 
Applicant and to provide Appellant the documents is equally absurd.   
 
 The responsibility to stay on top of one’s own appeal lies squarely with the Appellant. 
 

The filing of the appeal forced the Applicant to diligently respond and to demonstrate why 
this Project is consistent with the LCP and Municipal Code.  Appellant has not been equally 
diligent, and the Applicant should not be forced to bear further delay as result of that.  We 
therefore respectfully request that the hearing proceed on Monday night, as noticed. 

Sincerely,  
 
 
 
Steven H. Kaufmann 
Nossaman LLP 

SHK:jpr 
 
cc:  Mike Pierson (via e-mail mpierson@malibucity.org) 
 Skylar Peak (via e-mail speak@malibucity.org) 
 Karen Farrer (via e-mail kfarrer@malibucity.org) 
 Jefferson Wagner (via e-mail jwagner@malibucity.org) 
 Rick Mullen (via e-mail rmullen@malibucity.org) 
 Bonnie Blue (via e-mail bblue@malibucity.org) 
 Reva Feldman (via e-mail rfeldman@malibucity.org) 
 Raneika Brooks (via e-mail rbrooks@malibucity.org) 
 Heather Glaser (via e-mail hglaser@malibucity.org) 
 Christi Hogin, Esq. (via e-mail Christi.Hogin@bbklaw.com) 
 Trevor Rusin, Esq. (via e-mail Trevor.Rusin@bbklaw.com) 
 Marny Randall  
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Kenneth A. Ehrlich 
D: 310.746.4412 
KEhrlich@elkinskalt.com 
 

October 29, 2020 

VIA E-MAIL AND U.S. MAIL 
 
City Council  
City of Malibu 
c/o City Clerk, Patricia Salazar 
23825 Stuart Ranch Road  
Malibu, California 90265-4861 
E-Mail: psalazar@malibucity.org 

 

Re: Appeal (AP) No. 20-006; 23325 Malibu Colony Drive  
 Appealing Planning Commission Resolution No. 20-18, approving Coastal 

Development Permit No. 18-035, Variance No. 19-062, and Demolition 
Permit No. 18-010 to demolish an existing 1,080 square foot house and 
construct a new 5,220 square foot, two-story, single-family residence, 
swimming pool, decks, permeable driveway, and associated development, 
and replacement of the onsite wastewater treatment system (the “Project”) 

 
Dear Mayor and City Council Members: 

We represent Ms. Judith Israel in her personal capacity and as Trustee of the Judith Israel 
Inter Vivos Trust (the “Appellant”) in connection with the above-referenced appeal.  The 
Appellant is the owner of the real property located at 23349 Malibu Colony Drive (“Appellant’s 
Property”) and brings forth this appeal because the Project is inconsistent with and, in some 
instances, directly contradicts various Local Coastal Program policies and provisions.  

As detailed below, the City of Malibu (the “City”) findings in support of the Project 
continue to be inadequate and not supported by the evidence. For whatever reason, City staff goes 
through great lengths to ensure that the City’s Local Coastal Program (“LCP”) and Municipal 
Code conform to the Project, bending and twisting laws and regulations at will-- rather than have 
the Project conform to the LCP and Municipal Code.  The City Council should nullify the Project 
approvals.  

I. Background 

On June 1, 2020, the City of Malibu (the “City”) Planning Commission adopted Resolution 
No. 20-18, approving Coastal Development Permit No. 18-035, Variance No. 19-062, and 

461 of 709



 
City Council  
October 29, 2020 
Page 2 
 
 

1501632v3  

Demolition Permit No. 18-01 for property located at 23325 Malibu Colony Drive (the “Property”) 
(approvals collectively referred to as, “Property Approvals”). 

The Property Approvals authorize the demolition of an existing 1,080 square foot, one-
story, single-family residence1 and associated development, and the construction of a new 5,220 
square foot, two-story, single-family residence, swimming pool, decks, permeable driveway and 
associated development, and replacement of the onsite wastewater treatment system on a 0.29-acre 
parcel (the “Project”). Because the Project constitutes a complete redevelopment, the new 
development must conform to the policies and standards of the City’s LCP, which consist of 
a Land Use Plan (“LUP”) and a Local Implementation Plan (“LIP”).  It does not.  The Project 
violates the LCP and other applicable laws and regulations, as detailed below. 

On June 11, 2020, the Appellant filed this appeal, challenging the Property Approvals. On 
June 17, 2020, Appellant’s representative promptly contacted City staff to inquire as to the 
potential hearing date for the Appeal as a next step.   

On June 17, 2020, City Planning Director Bonnie Blue informed our office that the City 
did not yet know when the hearing would occur, but that the City would “contact [us] before 
confirming the date.”  City staff did not contact Appellant or our office despite being aware of our 
request to be kept informed of developments.  Instead, weeks after the City received volumes of 
new analyses from applicant (which was not shared with Appellant) on September 17, 2020, our 
office received a general notice that the hearing on the Appeal would take place on October 12, 
2020; the notice did not contain a staff report or any of the materials the City received and 
developed in August 2020.  

On October 1, 2020, the City posted a copy of the agenda for the October 12, 2020 meeting; 
however, the agenda did not contain a staff report for the Appeal.  The available document only 
noted that a staff report would be provided under separate cover, representing that one was not yet 
available.  

On October 6, 2020, after continuing to check for a staff report and finding none available, 
our office contacted City staff to ask about the staff report.  City staff informed our office that the 
“report has not been published.”  

 
1 The County Assessor Map identifies the building square footage as 1,080 square feet.  The 
Applicant plans, and the City staff report, incorrectly state that the home is 1,581 square feet. 
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On October 8, 2020, only two business days before the original hearing date, the City 
posted a 385-page staff report.2  The staff report includes, among other things, the applicant’s 
response to the Appeal, applicant’s supplemental coastal engineering reports, supplemental City 
coastal engineering reports, supplemental lighting plans, supplemental City environmental health 
administrator reports, and revised project plans.  It appears that the Applicant changed certain 
Project features, such as the septic system location and certain wall designs, in response to the 
Appeal.  The documents bear dates of July and August 2020, indicating that the City had these 
documents for months, but did not provide any of the documents to Appellant, despite the City 
Planning Director’s noting that it would keep Appellant abreast of the Appeal.  The Appellant 
appreciated the City Council’s granting of additional time to address the City’s response to the 
Appeal.  

II. Appeal Summary  

Despite the various linguist machinations and attempts to correct violations by revising the 
Project plans, the proposed Project continues to be inconsistent with and, in some instances, 
directly contradicts various LCP policies and provisions, including, but not limited to, those related 
to shoreline development, scenic and visual resources, and environmentally sensitive habitat areas 
(“ESHA”). 

The Project also fails to conform to the City’s Civic Center Prohibition Policy in 
connection with the development of the Onsite Wastewater Treatment System (“OWTS”). 

A. The Project Violates Malibu’s LCP 

1. The Project Fails to Account For Proper Sea Level Rise Scenarios, 
Risking Inundation of the Proposed Septic System 

The City improperly relied on a wave uprush study based on a sea-level rise assumption 
less stringent than the California Coastal Commission’s required legal standards.3  In a blatant 

 
2 The supplemental Council Agenda Report for the Appeal shows a date prepared of October 7, 
2020, but it was not readily available to Appellant or the public until October 8, 2020.  Appellant 
continuously checked the City’s website until 9:00 pm on October 7, 2020.  
3 The staff report notes that the California Coastal Commission’s Sea Level Rise Guidance does 
not contain required actions, but rather a “menu of options to use only if relevant.”  We believe 
the California Coastal Commission begs to differ in such an interpretation.  The California Coastal 
Commission has made its’ position clear to staff before; it requires the analysis of residential 

463 of 709



 
City Council  
October 29, 2020 
Page 4 
 
 

1501632v3  

disregard of the City's prior position that the Project must follow the CCC-imposed legal standard,  
the City disregarded it’s prior requirement that the Project analyze sea-level rise using the full 
projected 100-year economic life for the new structure.  Instead, the City staff does an about-face, 
abandons its’ prior position, and reduces the projected economic life of the structure, in 
contradiction to the LCP’s clear definition of “life of the project,” in order to minimize the required 
sea-level rise analysis.  Such gamesmanship with the code is outrageous and must not be allowed.  
The City should either commit to following applicable CCC-imposed sea level rise guidance and 
its’ LCP or develop alternative policy; it should not selectively decide its policy depending on the 
project.    

According to the California Coastal Commission’s (“CCC”) adopted Sea Level Rise 
Policy Guidance and recent interpretation, the applicant must have analyzed, and the City must 
have considered, the medium-high risk aversion, high emission sea level rise scenario of 8.5 
feet by 2120 to inform design and siting of the Project over the full projected 100-year economic 
life of the development.  The applicant did not provide the required analysis.  We attach as 
Exhibit A to this letter a copy of California Coastal Commission correspondence outlining the 
proper sea level rise scenario for residential structures, such as the Project.4  

Astonishingly, the City not only accepts the 6.15 foot sea level rise analysis as adequate, 
but it does so after requiring the Project to include “flood gates” at the driveway (same location as 
the combined 3,000 gallon septic tanks) to handle future water inundation.  Installing “flood gates” 
does not adequately address alternative siting and design of the development.  In fact, the flood 
gates highlight that the solid perimeter walls will essentially function as a seawall/shoreline 
protective device, which the City’s LCP strictly prohibits.5  LIP Section 10.4(H).  This analysis is 
clearly not sufficient to support a finding that the Project is sited at the most landward feasible 
location and further highlights the inadequacy of the sea level rise analysis. 

 
properties that may be potentially subject to hazards to account for the medium-high risk aversion 
scenario over the life of the project, i.e., 100-years.  
4 We note that City staff indicated reliance on an older Coastal Commission letter, which does not 
reflect the correct definition of “life of the project” found in the City’s LCP.  The City must adhere 
to the City’s LCP. 
5 LIP Section 10.4(H) clearly states that “[a]ll new beachfront and bluff-top development shall be 
sized, sited and designed to minimize risk from wave run-up, flooding and beach and bluff erosion 
hazards without requiring a shoreline protection structure at any time during the life of the 
development.”  The LCP, in turn, defines the “life of the project” as 100 years.  LIP Section 2. 
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Allowing for a Project with a known threat of septic system failure without further analysis, 
including alternative siting and design, goes against set protocols.  It represents poor and arguably 
ignorant public policy, creating an unreasonable danger to the Property, the surrounding 
environment, coastal access, and the general public.  The City Council should intervene and reject 
the Project as presented. 

2. The Project Exceeds the 25% Allowable Development Area in ESHA 
Buffers 

The City improperly omitted development categories, including property walls and site 
walls, from the maximum allowable development area calculations.  Rather than acknowledge this 
straightforward oversight, City staff adopted a rationale that equates to “walls are not walls” if 
they are on a graded slope.  This position is not only nonsensical, it highlights the root problem of 
this Project: staff is not applying the LCP to the Project, but rather attempting to bend the LCP 
language to accommodate the Project. The LCP is clear on what counts as development area, 
and walls count.   

City LUP Policies 3.10 and 3.12, and LIP Section 4.7.1 allow a twenty-five percent (25%) 
development area on parcels where all feasible building sites are in an ESHA or ESHA buffers to 
avoid a taking of private property. LIP Section 4.7.1 provides that “the allowable development 
area (as defined in Chapter 2 of the Malibu LIP) on parcels where all feasible building sites are 
ESHA or ESHA buffer shall be 10,000 square feet or 25 percent of the parcel size, whichever 
is less.” Chapter 2 of the Malibu LIP defines development area as “the approved portion of a 
project site that is developed, including the building pad and all graded slopes, all structures, 
and parking areas.” It excludes the areas of one access driveway or roadway not to exceed twenty 
feet wide, and one hammerhead safety turnaround. Chapter 2 of the Malibu LIP 
defines structure as “anything construed or erected which requires a fixed location on the 
ground, or is attached to a building or other structure having a fixed location on the ground.” 

The City staff calculated the twenty-five percent area and the total proposed development 
area to be 3,125 and 3,076, respectively. However, the City staff's calculations of total proposed 
development area excludes property line walls, site walls, and septic tanks – all of which 
require fixed location on the ground or are attached to other structures.  Adding the walls alone 
exceeds the 25 percent limit. The City’s attempt to reclassify certain walls as “graded slopes” is 
absurd, especially considering that the solid perimeter walls clearly do more than retain fill at 6 
feet in height.  Excluding such areas is improper and contrary to the City’s LCP.  Again, the City 
Council needs to intervene, set the appropriate precedent for City staff to follow, and nullify the 
Property Approvals. 

465 of 709



 
City Council  
October 29, 2020 
Page 8 
 
 

1501632v3  

B. The Project Violates Malibu Municipal Code Requirements 

1. The Proposed Wastewater System Does Not Conform with the City’s 
Civic Center Prohibition Area 

The Property lies within the Civic Center Prohibition Area, which prohibits the discharge 
of wastewater from existing OWTSs based on a three-phased schedule designed to cease all 
discharges from OWTSs by November 5, 2028. The Civic Center Prohibition Area does not 
prohibit the development of OWTSs in the area. Development can occur as long as it does not 
expand the capacity of the systems or increase wastewater flows.   

Defying logic, City staff now argues that the 5,220 square foot Project will not necessarily 
have less wastewater flows (as originally argued), but, based on bedroom count, it will have the 
same flows as the original 1,080 square foot house.  While the Appellant understands that new 
technology allows for wastewater systems to become smaller and use less water than their 
predecessors, it defies logic and common sense for a modern 5,000+ square foot house with 64 
water fixtures, 5 bathrooms, a pool, and pool amenities to produce the same wastewater flow than 
1,080 square foot house.7  It is also concerning that the analysis appears to change in this recent 
iteration, which represents yet another example of staff attempting to conform set standards to the 
Project, as opposed to the Project conforming to the standards.  

The continued acceptance of the Applicant’s “rational analysis” arguing that the Project’s 
nearly doubling of bedrooms and fixtures will not result in additional wastewater violates the Civic 
Center Wastewater Prohibition. Any rational reading of the evidence leads to the conclusion 
that, as approved by the Planning Commission, wastewater flows at the Project will exceed 
historic flows.  This fact violates the Wastewater Prohibition and should serve as the basis for 
nullifying the Property Approvals.  

C. The Revised Project  

For purposes of the record, we note the revised Project appears to address certain LCP 
violations through revisions under the guise of merely improving an already conforming Project.  
That is simply incorrect.  By way of example, we note that the Project now conforms with LIP 
Section 18.6(M) by locating the septic tanks five (5) feet from the garage.  The septic tanks' 
previous placement immediately next to the garage was in direct conflict with the LIP.  The 

 
7 Appellant's initial appeal documents incorrectly noted that the existing house does not contain a 
pool.  We correct the record to indicate that the existing house does have a pool. 
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3. The Project Violates the 18-ft Height Restriction on Structures Subject 
to the Scenic, Visual, and Hillside Resource Protection Ordinance 

The City did not make the required findings, and the applicant did not seek site plan review 
for a structure over the 18-ft height restriction set by the Scenic, Visual, and Hillside Resource 
Protection Ordinance. 

Under the Scenic, Visual, and Hillside Resource Protection Ordinance, “[a]ll Coastal 
Development Permit applications concerning any parcel of land that is located along, within, 
provides views to or is visible from any scenic area, scenic road, or public viewing area shall be 
governed by the policies, standards and provisions of this chapter in addition to any other 
policies or standards contained elsewhere in the certified LCP which may apply.” LIP Section 6.2. 
Among other things, the chapter’s standards limit the height of non-beachfront structures to 18 
feet above existing or finished grade, whichever is lower. LIP Section 6.5.B.1.6 

The Project is clearly subject to the Scenic, Visual, and Hillside Resource Protection 
Ordinance.  It violates the height restriction and there is absolutely no evidence of a Site Plan 
Review application to allow for a variance in height.  While some may not like the document, the 
LCP exists for a reason— to govern development in a coastal setting.  Staff and the applicant 
cannot pick and choose which development standards they wish to apply.   

For clarity, staff cites to a 2007/8 CDP approved by the California Coastal Commission to 
support coastal residential heights over 18-feet.  However, the cited CDP does not apply here as 
the residence in question was not surrounded on two sides by public viewing areas.  The Project 
is different.  It has the unique position of being situated at the end of Malibu Colony Drive and 
visible from public viewing areas, unlike neighboring properties flanked on three sides by 
development.  

Ultimately, the Property Approvals allowing for a 28-foot high structure without any 
discussion of LIP Section 6.5.B or required findings fail to comply with the Scenic, Visual, and 
Hillside Resource Protection Ordinance. Nothing in the Supplemental Staff Report rectifies this 
deficiency.  

 
6 LIP Section 6.5.B.1 allows for a maximum height of 24 feet (flat roofs) or 28 feet (pitched roofs) 
on beachfront lots or where found appropriate through Site Plan Review, according to Section 
13.27 of the Malibu LIP.  The Project applicant did not apply for site plan review, and the City did 
not make the required findings. 
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4. The Project Increases Illumination within ESHA and ESHA Buffer 

The City staff failed to properly examine the new ESHA impacts from increased lighting 
and lighting at a higher elevation, including lighting around the Property’s proposed swimming 
pool.  In another example of staff contorting the LCP to conform to the Project, the supplemental 
discussion fails to discuss the prohibition of lighting impacts on EHSA-buffer.   

City LIP Section 4.6.2 expressly prohibits night lighting for sports courts, sports fields, 
or other private recreational facilities in ESHA, ESHA buffer, or where night lighting would 
increase illumination in ESHA.  LIP Section 4.6.2.E also expressly prohibits lighting around 
the perimeter of a site.  Despite such clear prohibitions, the Project proposes outdoor lighting, 
including at the new second-floor level, which includes a private recreational facility (swimming 
pool) and lighting along the perimeter of the Property. The proposed lighting lies immediately 
adjacent to (i.e., within the ESHA-buffer) and, in some instances, directly in an ESHA.  

In an attempt to downplay the impact, the applicant claims that all fixtures adjacent to 
ESHA will "aim away from ESHA.”  Project Plans, Sheet A1.2, Note 9.  However, this does not 
adequately address the impacts or analyze other feasible alternatives for siting and designing the 
development, including reducing the height of the residence to avoid new light impacts, as required 
by the City’s LCP.  Indeed, in improperly dismissing a one-story Project alternative, City staff 
again exclusively focused on the development area and the Project’s compliance with the Malibu 
Colony Overlay District development standards without mentioning that the Project failed to 
comply with ESHA development standards, which are not superseded by the Malibu Colony 
Overlay District and which take priority over other development standards. City LIP Section 4.6.4.  
Such disregard for the clear LCP language remains unacceptable.  

The Project fails to conform to LIP Section 4.6.2 and will install lighting in ESHA and 
ESHA buffer, resulting in adverse biological and scenic impacts.  The second-story addition also 
adds mass in an area currently open to those visiting and walking the public trail that wraps around 
the Project – potentially blocking existing public views for those walking the trail and not able to 
or choosing not to continue down the path.  Again, a reconfigured or smaller footprint will provide 
necessary environmental advantages and could potentially conform to applicable laws. However, 
staff does not address this option.     
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Applicant and, unexplainably, City staff attempt to explain away such a violation by pointing to 
an inapplicable footnote. 

According to the staff report and the Applicant, Footnote 9 to Table 15.42.030(E) provides 
that "[s]etback distances may be reduced in accordance with recommendations provided in a 
geotechnical report prepared by a civil engineer or professional geologist and addressed in the 
OWTS design report and accompanying geotechnical report."  City Staff and Applicant state that 
this footnote supported the reduced setback approved by the Planning Commission.  Such an 
interpretation is wrong.  Footnote 9 to Table 15.42.030(E) does not relate to setbacks from 
buildings or structures; it refers to setbacks from unstable land masses.  The table makes this clear. 

Since the initial filing of this Appeal, Appellant appreciates the attempted compliance with 
the City's LCP and Municipal Code on certain issues, but cautions that characterizing required 
modifications as completed "out of an abundance of caution" or to "eliminate issues" instead of 
admitting initial errors serves only to erode the public's trust in the planning process.  

III. Conclusion 

As detailed above, the Project, as approved by the Planning Commission, and as now 
proposed, violates numerous LCP policies and provisions, and does not meet City Municipal Code 
requirements. The City’s findings are clearly unsupported by evidence, and the City should deny 
the Project as proposed.  

 Very truly yours, 
 

 
KENNETH A. EHRLICH, 
a Professional Corporation of 
Elkins Kalt Weintraub Reuben Gartside LLP 

 
KAE 
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cc: Mike Pierson (via e-mail mpierson@malibucity.org) 
 Karen Farrer (via e-mail kfarrer@malibuciy.org) 
 Skylar Peak (via e-mail speak@malibucity.org) 
 Jefferson Wagner (via e-mail jwagner@malibucity.org) 
 Rick Mullen (via e-mail rmullen@malibucity.org) 
 Bonnie Blue (via email bblue@malibucity.org) 
 Reva Feldman (via email rfeldman@malibucity.org) 
 Raneika Brooks (via email rbrooks@malibucity.org) 
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STATE  OF CALIFORNIA -- NATURAL  RESOURCES  AGENCY       GAVIN NEWSOM, Governor 

CALIFORNIA COASTAL COMMISSION 
SOUTH CENTRAL COAST DISTRICT OFFICE 
89 SOUTH CALIFORNIA ST , SUITE 200 
VENTURA, CA  93001   
(805)  585-1800 

 

 
 

July 17, 2020 
 
Lilly Rudolph  
City of Malibu  
23825 Stuart Ranch Road 
Malibu, CA 90265  
 
Subject: Coastal Development Permit 19-007, Variance No. 20-010 and Demolition Permit No. 
19-010 for 31340 Broad Beach Road 
 
Dear Ms. Rudolph: 
 
Commission staff has reviewed the staff report for the subject permit application that is 
scheduled to be considered by the City of Malibu Planning Commission on July 20, 2020, and 
we have several comments. The subject permit application includes the demolition of a 2,400 
square foot, two-story, single family residence with a 772 square foot carport, and the 
construction of a new 5,245 square foot, two-story, single family residence with a 742 square 
foot attached garage, landscaping, hardscape, grading, retaining walls and onsite wastewater 
treatment system located at 31340 Broad Beach Road. 
 
Although the staff report concludes that the proposed project will not have significant adverse 
impacts on public access, shoreline supply or other resources, and that the project is the least 
environmentally damaging feasible alternative, we do not agree that this has been adequately 
demonstrated. The staff report states that a Coastal Engineering Report, dated May 4, 2019, was 
prepared for the proposed project which looked at the proposed development in relation to 
coastal hazards under a range of sea level rise projections and provides a recommended finished 
floor elevation. However, we would note that the Commission’s Sea Level Rise Guidance (2018) 
reflects the current best available science regarding sea level rise projections stemming from two 
reports from the California Ocean Protection Council (OPC), the State Sea Level Rise (OPC 
2018) and Rising Seas in California (Griggs et al. 2017). This best available science on sea level 
rise indicates that in this area, sea levels may rise between 4.0 and 14 feet by the year 2120. 
Using the appropriate medium-high risk aversion and high emissions scenario, for the 100-year 
life of the proposed project, sea level rise is projected to be 8.5 feet by year 2120. The difference 
is sea level rise between the projection used in the Coastal Engineering Report, dated May 4, 
2019 (4 feet) over the 100-year life of the project and the updated science (8.5 feet) is more than 
4.5 feet, which is significant and would change the conclusions of the analysis about the required 
finished floor elevation and the safety of the proposed structure from extreme events and sea 
level rise. Thus, we recommend the staff report analysis address the medium-high risk aversion, 
high emission sea level rise scenario of 8.5 feet by 2120 to better inform design and siting 
considerations for the proposed structure.  
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Malibu LUP Policy 4.23 and LIP Section 10.4 (B) requires that new development on a beach or 
oceanfront bluff shall be sited outside areas subject to hazards (beach or bluff erosion, 
inundation, wave run-up) at any time during the full projected 100 year economic life of the 
development and if complete avoidance of hazard areas is not feasible, all new development 
shall be elevated above the base flood elevation and sited as far landward as possible to the 
maximum extent practicable. Furthermore, LIP Section 10.4 (H) requires all new development to 
be sized, sited and designed to minimize risk from wave run-up, flooding and beach erosion 
hazards without requiring a shoreline protection structure at any time during the life of the 
development. Additionally, Malibu LIP Section 10.4 (L) states that “accessory structures, 
including but not limited to patios, stairs, recreational facilities, landscaping features, and similar 
design elements shall be constructed and designed to be removed or relocated in the event of 
threat from erosion, bluff failure or wave hazards”.  
 
The subject property is vulnerable to coastal hazards and flooding and is a part of the Broad 
Beach Geologic Hazard Abatement District (BBGHAD). It is also clear from the analysis 
provided to-date that the proposed project would be vulnerable to coastal hazards over its 
expected life. The proposed new residence would be significantly larger than the existing 
residence in terms of footprint, floor area and height. Furthermore, the proposed pile supported 
patio and residence are located within the maximum expected wave uprush limit line. As a result, 
the development will be increasingly acted upon by wave uprush and increased wave action in 
the future due to anticipated sea level rise, and therefore is likely to exacerbate beach erosion and 
affect the sand supply beach profile, thereby impacting the public’s ability to gain access along 
the beach.  
 
The staff report fails to indicate if the proposed development (including all accessory 
development such as patios, decks, etc.) is sited as far landward as possible and does not 
specifically address how the proposed patio has been designed and conditioned to be removed or 
relocated when threatened by coastal hazards, consistent with the above noted shoreline 
development provisions of the Malibu LCP. The proposed patio deck would extend 
approximately 20 feet further seaward than the existing deck. We recommend that the staff 
report include additional information and analysis in order to fully address the project’s 
consistency with the policies and provisions of the Malibu Land Use Plan and Chapter 10 
(Shoreline and Bluff Development Ordinance) of the Local Implementation Plan. Specifically, 
the City should analyze a range of siting and design alternatives that site development as far 
landward as feasible, minimize risk from wave run-up, flooding and beach erosion hazards as 
beach conditions change with anticipated sea level rise (without reliance on shoreline 
protection), and that eliminate or mitigate adverse impacts to local shoreline sand supply and 
public access. The findings need to explain the basis for the conclusions and decisions of the 
City and to be supported by substantial evidence in the record.  
 
Additionally, Malibu LIP Section 10.4(G) states that in existing developed areas where new 
beachfront development is found to be infill, a new residential structure shall not extend seaward 
of a stringline drawn between the nearest adjacent corners of the enclosed area of the nearest 
existing residential structures on either side of the subject lot. Similarly, a proposed deck or other 
accessory structure shall not extend seaward of a stringline drawn between the nearest adjacent 
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corners of the nearest deck or other accessory structure on either side. The staff report states that 
the applicant is requesting to use a building stringline measured from an alternative structure 
corner as measured from the closest upcoast property (31346 Broad Beach Road) instead of the 
nearest corner (Stringline Modification Review No. 20-005). However, we do not think this 
request is appropriate because this results in the subject development extending further seaward 
than the nearest adjacent corner of the adjacent upcoast property (31346 Broad Beach Road) and 
does not site the development as far landward as feasible, and therefore is inconsistent with the 
intent of the stringline provision. Staff recommends that the building stringline be drawn using 
only the nearest adjacent building corners of the upcoast and downcoast properties to ensure that 
no portion of the building extends further seaward than the building development on the most 
adjacent properties. Again, the stringline drawn from the adjacent buildings and decks should be 
considered the maximum allowable seaward extent of development. It may be necessary to 
further limit the seaward extent of development to comply with the other LIP provisions 
described earlier in this letter.  
 
Moreover, the Malibu LCP contains several policies to ensure the protection and provision of 
public access in new development along the shoreline, in consideration of public safety needs, 
private property rights, and the protection of natural resources, where applicable (Land Use Plan 
(LUP) Policies 2.63 – 2.86 and LIP Sections 12.4 and 12.7). Specifically, LUP Policy 2.64 
requires that an Offer-to-Dedicate (OTD) an easement for lateral public access shall be required 
for all new ocean fronting development causing or contributing to adverse public access impacts. 
The approved project, involving construction of a new residence and patio would constitute 
occupation of sandy beach area by a structure and would affect shoreline sand supply, which 
sustains public access opportunities, in contradiction of the public access and recreation policies 
of the certified LCP. Given the narrow width of Broad Beach, particularly coupled with 
projected sea level rise, it is likely that the proposed development will be subject to wave action 
and will affect the beach profile, and thereby impact the public’s ability to gain access to the 
beach. In order to minimize potential adverse impacts to public access, it is appropriate in this 
case to require a lateral public access easement as a condition of approval of the coastal 
development permit, consistent with Policies 2.63 and 2.64 of the Malibu LUP, and Chapter 12 
of the Malibu LIP. 
 
Thank you for your consideration of our comments. Please feel free to contact me if you have 
questions.  
 
Sincerely, 
 
 
 
Denise Venegas 
Coastal Program Analyst  
 
 
 
cc: Bonnie Blue, Planning Director, City of Malibu  
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Kelsey Pettijohn

Subject:  November 9, 2020 Council Meeting Agenda, Item 4A, Supplemental materials
Attachments: Applicant's Letter to the City Council.pdf; Item4AResponsetoAppealBriefingBooklet.pptx

 

From: Marny Randall    
Sent: Tuesday, November 3, 2020 10:35 AM 
To: Heather Glaser <hglaser@malibucity.org> 
Cc: Raneika Brooks <rbrooks@malibucity.org>; Steven H. Kaufmann   
Subject: November 9, 2020 Council Meeting Agenda, Item 4A, Supplemental materials 
 
Hello Heather,  
 
It just occurred to me that you might be awfully busy today because of the election. If you're too busy to distribute this 
letter and the attached Briefing Booklet to the Council members and city staff who are listed on the letter to be copied, 
please let me know, and I can send these two items directly to them. 
 
This letter is response to the Appellant’s attorney’s letter to the Council, dated October 29, 2020. We are also including 
the Briefing booklet that we provided to the Council members through you prior to the original hearing date of October 
12, 2020. This booklet has not been changed since it was submitted on October 8, 2020, but we feel that it can be 
helpful to Council Members, along with our written response to the Appellant's attorneys contentions. 
 
Please let me know if you can distribute these items by tomorrow, and, if not, I can follow up and do that directly if you 
don't mind. 
I want to make sure that the Council members all have time to review this letter and the booklet in response to the 
Appellant's attorney’s October 29 submittal prior to the Council meeting on November 9. 
 
Thank you very much for your time, and I look forward to hearing back from you. 
 
Best regards, 
 
Marny 
 
 

Marny Randall 
Development Consulting/Landscape Design 
909 Euclid #6 
Santa Monica, CA 90403 
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 In addition to our more detailed letter in the Council Agenda Report (pp. 121-133) and the 
accompanying briefing book, we offer the following further response to the letter submitted by 
Ms. Israel’s counsel. 
 
The 18 Foot Height Limit Does Not Apply to the Malibu Colony Overlay District 
 
 Ms. Israel’s counsel argues the Project violates the 18-foot height restriction on structures 
subject to the scenic, visual, and hillside resource protect ordinance. 
 
 The simple response is that the 18-foot height limit does not apply in the Malibu Colony 
Overlay District.  The development standards in the Colony Overlay District “replace” the general 
residential property development and design standards set forth in the LCP.  (LIP Section 3.4.1.) 
 
 On non-beachfront lots in the Colony, “the maximum structure height shall not exceed 24 
feet for flat roofs, or 30 feet for pitched roofs . . . .”  (LIP Section 3.4.1.E.1.iii.)  The proposed 
new residence has a pitched roof, the height and massing of the house are broken up in the middle 
of the residence.  The maximum height of the structure is 28 feet, seven inches – less than 30 feet, 
but it also is not a “boxy” structure.  As reflected in the Project plans, the peak in the front and 
back of the house is 28 feet, seven inches, but the house dips several feet in both locations 
towards the middle of the house residence.  It obviously complies with the Colony height limit. 
 
 Counsel’s letter avoids the view blockage issue.  Nonetheless, our more detailed letter 
explains that the Project would be no more visible from public viewing areas than any other house 
in the Colony, including Ms. Israel’s house.  In addition, her second story view is not a protected 
view, but in any event she still would retain a “postcard” view – a sweeping view of Carbon 
Beach, the Malibu Pier, the Adamson House, the bridge at PCH, and the ocean. 
 
The Project More than Amply Accounts for Proper Sea Level Rise Scenarios 
 
 This Project has undergone a comprehensive analysis of the three possible sea level rise 
scenarios.  No other non-oceanfront project has provided such an extensive analysis.  The sea 
level rise analysis here was provided out of an abundance of caution, but it bears emphasis that 
the house is located on the inland side of Malibu Colony Road and already is protected by a 
bulkhead on the beach, the oceanfront houses (which the bulkhead protects), and the road.  
 
 a. The 75-Year Design Life  
 
 Ms. Israel’s counsel offers three arguments, none of which has merit.  Counsel first argues 
that the sea level rise analysis must utilize a projected 100-year economic life of the new 
structure.  (Page 2.)  This is incorrect. 
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 For purposes of addressing sea level rise, the Coastal Commission most often uses a 75-
year design life for residential structures.  The Commission’s Sea Level Rise guidance explains:   

 
“Residential or commercial structure will likely be around for some time, so a time frame 
of 75 to 100 years may be appropriate.  A longer time frame of 100 years or more should 
be considered for critical infrastructure like bridges or industrial facilities.  Resource 
protection or enhancement projects such as coastal habitat conservation or restoration 
projects should also consider longer time frames of 100 years or more, as these types of 
projects are typically meant to last in perpetuity.”  (Pages 101-102.) 
 

 On this issue, Ms. Israel’s counsel accuses Staff of “outrageous” “gamesmanship,” but his 
argument simply misreads the LCP.  The Malibu LCP is one of the few certified LCPs that uses a 
100-year design life, but only for oceanfront properties, not an inland property, as here.  In 
attaching a letter from the Coastal Commission, counsel confuses this Project, which is on the 
inland side of Malibu Colony Drive (just like her property), with another project on the 
oceanfront on Broad Beach.  With the oceanfront project, the Commission’s staff made reference 
to the 100-year design life of the proposed project because, as shown below, that is what the LCP 
requires.   
 
 All of the relevant LCP provisions which reference the 100-year design life pertain 
exclusively to oceanfront development: 
 

LUP Policy 4.23:  “New development on a beach or oceanfront bluff shall be sited outside 
areas subject to hazards (beach or bluff erosion, inundation, wave uprush) at any  time 
during the full projected 100-year economic life of the development.”  (Italics added.)   
 
LIP Section 10.4(B):  “New development on a beach or oceanfront bluff shall be sited 
outside areas subject to hazards (beach or bluff erosion, inundation, wave run-up) at any 
time during the full projected 100 year economic life of the development.”  (Italics added.)   
 
LIP Section 10.4(H):  “All new beachfront and bluff-top development shall be sized, sited 
and designed to minimize risk from wave run-up, flooding and beach and bluff erosion 
hazards without requiring a shoreline protection structure at any time during the life of the 
development.”   

 
 b. The Low Risk Aversion, High Emissions Scenario 
 
 Ms. Israel’s counsel next argues that under the Coastal Commission’s Sea Level Rise 
guidance, the Applicant’s sea level rise analysis should have considered the “medium-high risk 
aversion, high emission” sea level rise scenario, not the “low risk aversion, high emissions” 
scenario.  However, he misplaces reliance on the Coastal Commission staff letter attached to his 
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response letter.  The Commission staff’s letter pertained to a new beachfront residence proposed 
on Broad Beach.  If this Project were proposed on the oceanfront, it would have been appropriate 
to utilize the medium-high risk aversion, high emission scenario.  But it is not.  It is located inland 
of the oceanfront, like all of the homes on inland side of Malibu Colony Road, again including 
Ms. Israel’s.  The low risk aversion, high emission’s scenario was appropriately used because the 
proposed residence is located landward of the existing bulkhead on the beach, the homes 
protected by the bulkhead, and Malibu Colony Road.   
 
 c.   The “Flood Gates” 
 
 Finally, Ms. Israel’s counsel seizes on the condition recommending a “flood gate,” and he 
claims that is insufficient to support a finding that the Project is sited at the most landward 
feasible location and it highlights the inadequacy of the sea level rise analysis.  First, this 
assertion does not help his client.  The Project is sited away from the State Park to best protect the 
ESHA in the State Park and widen the ESHA buffer to the extent practicable.  If the house were 
to move further “landward,” it would create significantly greater view blockage from Ms. Israel’s 
second story – not a result that either the Applicant or Ms. Israel would want. 
 
 The “flood gate” also had nothing to do with the sea level rise scenario discussed above.  
It was suggested by the Applicant’s coastal engineer, and accepted by City engineering staff, as a 
belt and suspenders approach in connection with the indirect sea level rise scenario coming from  
wave action east (downcoast) of the Colony.  That analysis noted that the waves at that location 
would be farther out and would arrive at the beach at the wrong angle.  He assumed, nevertheless, 
that the water would run up the beach and he purposely ignored that most of the water would then 
run back to the ocean.  Instead, he conservatively assumed that all of the surface water (not 
waves) would continue toward the high berms in the State Park and beyond, and some water 
would “turn left” and disperse to the Applicant’s downcoast wall and Colony Road, and end up at 
about 8” high at the entrance to the property.  He noted this would be a one-time event which has 
a 1 chance in 20,000 of ever occurring, and, if it did, that worst case scenario would happen 
towards the end of the Century.   
 
 Contrary to counsel’s suggestion, this would have no impact on the Advanced Treatment 
System tanks in the driveway because they are proposed and required to be anchored and flood-
proofed.  Further, under the MOU between the City and Regional Water Quality Control Board, 
this area, including this property, is supposed to be on sewers by 2024.  It is, therefore, a non-
issue.   
 
 Finally, counsel characterizes the “flood gate,” which simply a gate, and the perimeter 
privacy walls at the front of the house as some sort of “seawall/shoreline protective device, which 
it not.  Nearly all of the homes on the inland side of Malibu Colony Road have privacy walls.  
The apparent suggestion of counsel that the Applicant should not be permitted to have a privacy 
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wall, the consequence of his characterization of the wall as a “seawall/shoreline” protective 
device, is nonsense. 
 
The Project Conforms to the LCP’s ESHA Overlay Provisions for Night Lighting 
  
 Ms. Israel has a two-story house that abuts the State Park and has no night lighting 
restrictions at all.  Yet, her counsel argues the alternative of a one-story house should have been 
considered on this property (to protect her view) and not dismissed, and she claims the Project 
will increase illumination within the ESHA and ESHA buffer. 
 
 Unlike the other 13 properties that border the State Park, including Ms. Israel’s, the 
Applicant’s proposed home will strictly conform to the City’s Dark Sky Ordinance.  The 
conditions require it (Conditions 77-81).  The house has no perimeter lighting.  It will use 
mechanical shades that greatly minimize interior illumination at night.  Exterior lighting will be 
recessed and directed downward.  The photometric lighting study submitted demonstrates that in 
contrast to Ms. Israel’s residence, the Applicant’s exterior and interior lighting will prevent light 
migration to the offsite areas and effectively block the uncontrolled lighting from the residences 
behind it.  It will serve as a model for how the City’s Dark Sky Ordinance is intended to work. 
  
The Project Complies With the 25% Allowable Development Area in ESHA Buffers 
 
 Ms. Israel’s counsel next argues that the property line walls, site walls and septic tanks 
should have been included in the calculation of the 25% allowable development area.  The 
definition of “development area” specifically excludes all three from the allowable development 
area calculation. 
 
 The LUP definition of “development area” allows exclusion of one 20-foot wide access 
driveway.”  The Project proposes a 20-foot wide access driveway.  The advanced treatment tanks 
are sited within that allowable driveway, and the tanks are subsurface and would not be counted 
as part of the development area in any event.   
 
 The “development area” definition also provides that “[i]f it is demonstrated that it is not 
feasible from an engineering standpoint to include all graded slopes within the development, then 
graded slopes may be excluded from the approved area.”  The grade on this site will be raised to 
accommodate wave uprush, as required in the coastal engineering report and for drainage 
purposes as shown on the grading and drainage plans.  The walls are necessary to contain that 
raised grade and they serve to protect the development from flooding in the distant future due to 
sea level rise.   
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 Counsel states the solid perimeter walls do more than retain fill at 6 feet in height.  On this 
point, he is correct.  The perimeter wall is necessary to contain the raised grade.  However, one 
does not build a 2-foot high retaining wall on the perimeter of a lot to provide privacy or ESHA 
and ESHA buffer protection.  The standard 6 foot high block perimeter wall here ensures 
protection of the habitat offsite and is far more effective than chain link, wrought iron or wood 
fencing in containing the grade, preventing ground lighting spillover, noise, migration of 
ornamental plants due to site landscaping, and damage or disruption to offsite flora and fauna 
caused by domestic pets.   
 
 Lastly, the definition of “development area” excludes “the fuel modification area required 
by the Los Angeles County Fire Department for approved structures that may extend beyond the 
limits of the approved development area.”  A property owner is required to maintain defensible 
space of 100 feet from the rear of an occupied structure, but offsite brush clearance is not 
permitted on Parkland.  (Gov. Code, §§ 51182, 51184.)  Here, it is not possible to maintain 100 
feet of defensible space.  The block wall provides the necessary non-combustible separation 
between the native/woody, non-irrigated vegetation in the Park and the on-site vegetation.  Thus, 
it was the Fire Department that suggested the block wall and approved it on the fuel modification 
plans as an essential, permitted feature of the exempt fuel modification area. 
 
The Project Complies with the Wastewater System Requirements of the LCP, the Municipal 
Code, the City’s “Policy for Environmental Health Review of Development Projects Within 
the Civic Center Prohibition Area.” 
 
 Appellant’s counsel erroneously contends the proposed wastewater system does not 
conform to the City’s Civic Center Prohibition Area.  He offers no facts or analysis, but simply 
states it “defies logic” that a 5,220 sf house will have the same wastewater flows as the existing 
residential development on the lot.1  The issue is not measured by square footage, and the Project 
strictly conforms to the standards in the LCP, the Municipal Code, and the City’s recent “Policy 
for Environmental Health Review of Development Projects,” which Applicant’s wastewater 
engineer carefully analyzed and the City’s technical staff reviewed and approved.   
 
 Under the MOU between the City and the Regional Water Quality Control Board, 
development in the Civic Center Prohibition Area can occur in the interim as long as it does not 
expand the capacity of the systems or increase water flows.  With approval of the Regional Board, 
in May 2020, City staff clarified the “Policy for Environmental Health Review of Development 
Projects Within the Civic Center Prohibition Area.”  For residential occupancies, that Policy first 

                                                 
1  Counsel inaccurately draws comparison to the original house.  The existing house, however, is 
approximately 1260 sf and the existing guest house (bedroom and kitchen) on the property is 
approximately 500 sf.   
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provides that any increase in the number of existing bedrooms or plumbing fixture units is 
considered a new discharge of sanitary waste.  The Policy, however, further provides: 
 
 “As an alternative to bedroom and fixture unit analysis, an applicant may submit an 

engineering report to identify waste discharge quantities (flow and pollutant loading) for a 
specific proposed development project to identify waste discharge quantities (flow and 
pollutant loading) for a specific proposed development project versus those existing prior 
to the Prohibition, to demonstrate that the project will produce no discharge of wastewater 
exceeding the quantity discharged from the OWTS existing prior to the Prohibition.” 

 
 The Applicant’s Wastewater Engineer, Kevin Poffenbarger, of EPD Consultants provided 
a detailed Water Balance Report specifically analyzing the proposed four bedroom Project.  The 
report demonstrated that the advanced treatment system does conform to the City’s Civic Center 
Prohibition Area Policy.  The City’s Environmental Health Administrator reviewed that 
engineering report and succinctly responded to appellant’s contention as follows: 
  

“The proposed flow from the number of bedrooms is consistent with the existing use.  The 
property currently has a main house with 2 bedrooms and a guest house.  Each dwelling 
has 1 master (300 gpd – based on occupancy of 2 people) and the main house has 1 
additional standard bedroom (150 gpd).  The main house has a flow of 450 gpd and the 
guest house has 300 gpd for a total of 750 gpd.  The proposed single house has 4 bedroom 
with a master (300 gpd) plus 3 standard bedrooms (150x3 = 450 gpd) for a total of 750 
gpd.  The proposed flow is equal to the existing use with no increase in wastewater flow.  
 
“The drainage fixture unit values for the existing use was difficult to determine due to lack 
of complete records and was based on best available estimates through county, city, 
assessor and owner records.  Although the proposed fixture unit calculation exceeds the 
existing use, discussions with the Regional Water Board allows the Applicant to provide 
additional data to support no increase in flow from fixture units for the proposed project.  
The proposed flow from fixture units was limited to no more than 750 gpd.  A water 
balance report was prepared by the OWTS design engineer (EPD) who is experienced in 
water and wastewater calculations.  The information provided in the water balance report 
was supported by EPA data and methodology.  The report demonstrated that the proposed 
project will not result in an increase in wastewater flow.  Environmental Health in 
consultation with the Regional Water Board determined that the provisions of the Civic 
Center Prohibition Area Policy Was demonstrated and met the requirements for 
conformance review.”  (Council Agenda Report, p. 305.) 
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The Revised Project – the Moving of Septic Tanks 5 feet From the Garage – Was Not 
Required but Was Undertaken Simply to Eliminate a Makeweight Issue 
 
 Ms. Israel’s counsel ends his letter by complaining about the location of the septic tanks in 
relation to the garage, a non-issue.  LIP section 18.6(M) requires that the septic tanks be located 5 
feet from the garage.  But even counsel points out that Footnote 9 to Table 15.42.030(E) provides 
“[s]etback distances may be reduced in accordance with recommendations provided in a 
geotechnical report prepared by a civil engineer or professional geologist and addressed in the 
OWTS design report and accompanying geotechnical report.”  The Applicant provided the 
required letter from the project architect, structural engineer and soils engineer certifying that the 
location of the Advanced OWTS next to the garage is appropriate and safe because it will use a 
sealed tank to prevent infiltration of water and will include flood-proofing and anchoring 
measures for the underground tank.  The Applicant fully complied with the LIP.  But, it was a 
simple matter to move it five feet from the garage, so the Applicant did that to eliminate the issue.   
 
Conclusion  
 
 As noted above, the Council Agenda Report addresses each of the foregoing issues in 
detail and demonstrates why they have no merit.  The Applicant accepts all of the conditions 
recommended by Staff and respectfully requests your adoption of Resolution No. 20-55, 
determining that the Project is categorically exempt and approving CDP No. 18-035, Variance 
No. 19-062, and Demolition Permit No. 18-010. 
 
       Very truly yours, 
 
 
       Steven H. Kaufmann 
 
ccs:  Mike Pierson (via e-mail mpierson@malibucity.org) 
 Skylar Peak (via e-mail speak@malibucity.org) 
 Karen Farrer (via e-mail kfarrer@malibucity.org) 
 Jefferson Wagner (via e-mail jwagner@malibucity.org) 
 Rick Mullen (via e-mail rmullen@malibucity.org) 
 Reva Feldman (via e-mail rfeldman@malibucity.org) 
 Christi Hogin, Esq. (via e-mail Christi.Hogin@bbklaw.com) 
 Trevor Rusin, Esq. (via e-mail Trevor.Rusin@bbklaw.com) 
 Richard Mollica (via e-mail rmollica@malibucity.org) 
 Raneika Brooks (via e-mail rbrooks@malibucity.org) 
 Mike Phipps (via e-mail mphipps@malibucity.org) 
 Melinda Talent (via e-mail mtalent@malibucity.org) 
 Marny Randall (via e-mail  
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October 16, 2020 

City of Malibu 
23825 Stuart Ranch Road 
Malibu, CA 90265 
 
Att.: Raneika Brooks, Associate Planner 
 

Re: 23325 Malibu Colony Demolition and Rebuild of One Story Single Family 
Residence 

Dear Ms. Brooks: 

Thank you for contacting the Tribal Elders’ Council for the Santa Ynez Band of 
Chumash Indians. We would like to have a formal consultation with regards to the 
above mentioned project.  

We would like to have a formal consultation concerning this project. Please contact 
Culture Director, Nakia Zavalla at your earliest availability for a time and date. You may 
contact her via email, phone or mail. See below for contact information. 

NZavalla@santaynezchumash.org, (805) 688-7997 
P.O. Box 517, Santa Ynez, CA 93460 

Thank you for your time and attention to this matter. 

Sincerely Yours,  

 
Susan Arakawa 

Administrative Assistant for/ 
The Tribal Elders’ Council Governing Board 
Tribal Hall  
100 Via Juana Road 
P.O. 517 
Santa Ynez, CA 93460 
(805) 688-7997 ext. 4119 

Santa Ynez Band of Chumash Indians 
Tribal Elders’ Council 
P.O. Box 517  Santa Ynez  CA  93460 
Phone:  (805)688-7997   Fax:  (805)688-9578   Email: elders@santaynezchuhmash.org 
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NOTICE OF PUBLIC HEARING 
CITY OF MALIBU 

PLANNING COMMISSION 

The Malibu Planning Commission will hold a public hearing on MONDAY, August 2, 2021, at 
6:30 p.m. in the Council Chambers, Malibu City Hall, 23825 Stuart Ranch Road, Malibu, 
CA, on the project identified below. 

COASTAL DEVELOPMENT PERMIT NO. 18-035, VARIANCE NO. 19-062, AND 
DEMOLITION PERMIT NO. 19-003 - An application for the demolition of a one-story single-
family residence and associated development, totaling 2,963 square feet, and construction of a 
new 5,146 square foot, two-story single-family residence, swimming pool, decks, permeable 
driveway and other associated development, and replacement of the onsite wastewater 
treatment system; including a variance for the reduction of the required 100-foot buffer from an 
Environmentally Sensitive Habitat Area (Malibu Lagoon). On November 9, 2020, City Council 
remanded to the Planning Commission. 

Location: 23325 Malibu Colony 
APN: 4452-010-017 
Zoning: Single-family Medium Density (SFM) 
Applicant: Marny Randall 
Owner: AXEL 23324, LLC 
Appealable to: City Council and California Coastal Commission 
Environmental Review: Categorical Exemption CEQA Guidelines Sections 15301(l), 

15303(e), and 15303(a) 
Application Filed: August 29, 2018 
Case Planner: Raneika Brooks, Associate Planner 

(310) 456-2489, extension 276
rbrooks@malibucity.org

Pursuant to the authority and criteria contained in the California Environmental Quality Act 
(CEQA), the Planning Director analyzed the proposed project and found that it was listed 
among the classes of projects that have been determined not to have a significant adverse 
effect on the environment. Therefore, the project is categorically exempt from the provisions of 
CEQA. The Planning Director has further determined that none of the six exceptions to the use 
of a categorical exemption apply to this project (CEQA Guidelines Section 15300.2).  

A written staff report will be available at or before the hearing for the project. All persons 
wishing to address the Commission regarding this matter will be afforded an opportunity in 
accordance with the Commission’s procedures. 

Copies of all related documents can be reviewed by any interested person at City Hall during 
regular business hours. Oral and written comments may be presented to the Planning 
Commission on, or before, the date of the meeting. 

LOCAL APPEAL – A decision of the Planning Commission may be appealed to the City Council 
by an aggrieved person by written statement setting forth the grounds for appeal. An appeal 
shall be filed with the City Clerk within ten days following the date of action for which the appeal 
is made and shall be accompanied by an appeal form and filing fee, as specified by the City 
Council. Appeal forms may be found online at www.malibucity.org/planningforms or in person at 
City Hall, or by calling (310) 456-2489, extension 245. 
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COASTAL COMMISSION APPEAL – An aggrieved person may appeal the Planning 
Commission’s approval to the Coastal Commission within 10 working days of the issuance of 
the City’s Notice of Final Action.  Appeal forms may be found online at www.coastal.ca.gov, or 
by calling 805-585-1800. Such an appeal must be filed with the Coastal Commission, not the 
City. 
 
IF YOU CHALLENGE THE CITY’S ACTION IN COURT, YOU MAY BE LIMITED TO RAISING 
ONLY THOSE ISSUES YOU OR SOMEONE ELSE RAISED AT THE PUBLIC HEARING 
DESCRIBED IN THIS NOTICE, OR IN WRITTEN CORRESPONDENCE DELIVERED TO 
THE CITY, AT OR PRIOR TO THE PUBLIC HEARING. 
 
Richard Mollica, Planning Director 
 
Publish Date: July 8, 2021 
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Carl Lisberger 
January 18, 2022 
Page 2 of 2 
 
When the signed letter is available, go to Permit Tracking, click on your Project Title, 
select the LSA Notification Not Required Letter from the permit components, and click 
Print at the top of the page to print your final letter. Once you have printed your Letter, 
you are authorized to begin your project activities. A copy of this letter, submitted 
Notification, and all associated attachments must be available at the project site at all 
times. You are responsible for complying with all applicable local, state, and federal 
laws in completing your work.  
 
Please note that if you change your project so that it differs materially from the project 
you described in your original Notification, you will need to submit a new Notification 
and corresponding fee to CDFW.  
 
Your refund may take from four to six weeks to process and a check will be sent to the 
applicant address provided in your notification. 
 
If you have any questions regarding this matter, please contact Frederic (Fritz) Rieman, 
Environmental Scientist, at (562) 619-0605 or by email at 
Frederic.Rieman@wildlife.ca.gov.  
 
Sincerely, 
 
 
 
Victoria Tang 
Senior Environmental Scientist (Supervisory) 

ec:  California Department of Fish and Wildlife 
  

Frederic (Fritz) Rieman, Environmental Scientist 
 Frederic.Rieman@wildlife.ca.gov 
 
 Victoria Tang, Senior Environmental Scientist (Supervisory) 
 Victoria.Tang@wildlife.ca.gov 
 
 Susan (Sue) Howell, Staff Services Analyst 

Susan.Howell@wildlife.ca.gov 
 
WRA, Inc. 
 
Mike Nieto, San Diego Office Director 
nieto@wra-ca.com  
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Background: The subject property, with site elevations ranging from +10.6 feet to +11.0 feet (NAVD88), 
has a unique low-elevation location on a sand spit at the eastern end and north side of Malibu Colony 
Road, generally bounded by Malibu Lagoon, Malibu Creek, and a row of existing beachfront residential 
developments that have an existing shoreline protection device.  More specifically, the site is immediately 
bounded on the north and east by vegetated lagoon margin maintained by the state park, on the south by 
Malibu Colony Road, and on the west by existing residential development. The property does not front 
the ocean and is not considered “beachfront” because it is not subject to coastal processes, oceanographic 
hazards, and coastal resource concerns that are typical to a beachfront property (e.g., wave action, 
breaking waves, wave uprush, littoral drift, beach scour (avulsion) and aggradation, sand supply, 
migration of the mean high tide line, and lateral public access).   The entire property is located outside the 
FEMA Special Flood Hazard Areas for Malibu Lagoon and Creek (Zone AE, El. +8 ft NAVD88) and 
coastal flooding (Zone VE, El. +19 ft NAVD88) updated April 21, 2021 (FIRM panel 06037C1541G). 
The site is located within the state- mapped tsunami inundation zone, as is all of Malibu Colony.  
Notwithstanding the site’s location outside of the FEMA Special Flood Hazard Areas, the primary 
concern for the new proposed single-family residence and new onsite wastewater treatment system at the 
site is the potential for coastal flooding related to sea level rise.  Considering the site location, and 
prevailing public sentiment and recent Coastal Commission analyst commentary regarding sea level rise 
for beachfront projects within the City, an evaluation of coastal hazards, principally wave uprush and the 
potential for coastal flooding at the site and impacts to the NSFR and NOWTS, was requested by City 
staff and subsequently addressed by the applicant.  The following sections summarize the project review 
to date from a coastal engineering perspective, and conclusions with respect to project conformance to 
City-adopted standards. 

 

Existing Development: The property is located at the eastern end of Malibu Colony Road, bordered on 
the north by a vegetated trail along the edge of the Malibu Lagoon (California State Parkland), to the east 
by vegetated backland and Surfrider Beach/Malibu Point access trail bordering Malibu Creek (also 
California State Parkland), and on the south by Malibu Colony Road and the parking area at the eastern 
end of the road.  Developed lots south of Malibu Colony Road and the parking area are occupied by 
single family homes protected by a continuous shoreline protection device (bulkhead seawall) running 
along the south edge of the developed properties. Existing development on the subject property consists 
of a single-family residence, surrounded by at-grade patios, a detached garage, an accessory dwelling 
unit, a pool, and detached pool house at the rear of the property. The current elevation of the property is 
between +10.6 and +11 feet (NAVD 1988). 
 

Proposed Development: The revised proposed project consists of demolition of all existing structures, 
and construction of a 2-story new single-family residence and pool, and installation of a new advanced 
OWTS utilizing drip dispersal. Eventually the project will connect to the Malibu Civic Center Wastewater 
Treatment Plant.   The proposed building footprint has been reduced in size by 39.21 square feet, to 
3,036.79 square feet. The proposed revised finished floor elevations (FFE) are +9.0 feet for the first level 
located under the pool, +12.0 feet for the garage, and +12.5 feet for the top second level of the house.  
The second floor and pool deck FFE are +24.67 feet.  The finished surface (FS) pool will be located 
above grade at elevation +24.07 feet. All elevations are referenced to NAVD88 vertical datum.  

 

Project Evaluation:  City coastal engineering staff initially conducted a planning-stage review of CDP 
18-035, a proposed demolition of an existing Single-Family Residence (SFR) and construction of a new 
SFR, Onsite Wastewater Treatment System (OWTS) and pool, and provided planning-stage approval on 
December 5, 2019.  That approval was based upon review of an initial coastal engineering report 
(DCWSE, 12-10-18) and two response reports (DCWSE, 6-19-19 and 9-3-19).  Two additional reports 
were prepared by DCWSE in response to questions raised during the appeal process and were reviewed 
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by coastal engineering staff via memoranda to the planning department.  Those reviews are incorporated 
herein. The project has been evaluated with regard to wave uprush and sea level rise impacts from several 
different perspectives and time frames, and additional analyses were presented in response to questions 
raised during the coastal engineering review to date. Regardless of the various sea level rise parameters 
analyzed, in the coastal engineering peer review, the project is not considered “beachfront” and is 
therefore not subject to strict adherence to LCP or MMC requirements for coastal hazard and wave uprush 
analysis.  

The following table shows the various conditions evaluated relative to wave uprush and sea level rise, 
requested as part of the hazard evaluation, but NOT required to be utilized for design, and is based on the 
Sea Level Rise Policy Guidance adopted by the CCC (2018) that should be considered for all beachfront 
or blufftop development.  

 

Sea Level 
Rise 

Project life 
(wave 

uprush) 

Design Year 
represented by 

SLR   
(Risk Aversion) 

Resulting wave 
uprush elevation  

Probability 
of being 

exceeded 
(a) 

Reference 
Report 

4 feet (b) 100-year 2120 (Low) 

2076 (Med. to High)  

12.61 ft NAVD88, 
(potential wave 

uprush just reaches 
garage) 

17% 

0.5% 

DCWSE 12-10-
18, 6-19-19, 9-
3-19; City 
Coastal Eng. 
review letter 
dated 12-5-2019 

6.15 feet (c) 75-year 2095 (Med. to High) Wave uprush does 
not reach property. 
Potential for 8-inch 
flood water bore on 
east property line. 

0.5% DCWSE, 8-3-
20; City Coastal 
Eng. review 
Memo 8-18-
2020 

(a) The probability of exceedance assumes that sea level rise is on track and follows the curves published 
by the Ocean Protection Council (2012), which assumes a sea level rise of approximately 8 mm/year. 
Scripps has collected 20 years of data indicating that the current sea level is tracking well below the 
scenarios presented, and for the last 4 years has been on the order of 1.4 to 1.5 mm/yr. 

(b) Typical uprush scenario for beachfront properties: Wave uprush analysis assumed wave direction 
perpendicular to Malibu Colony beach and road, a fully scoured beach profile, and the very 
conservative assumption of an unprotected beach (i.e., that NO shoreline protection device or existing 
beach front development is present, when in reality, there are legal permitted structures and shoreline 
protection device). A 100-year timeframe was applied as if project were beachfront. Because property 
is not beachfront, and there is a permitted shoreline protection device and residential structures 
located between the site and the ocean, Low risk aversion sea level rise acceptable under this 
scenario. 

(c) Alternative design scenario with multiple conservative assumptions: Wave uprush from southeast 
direction (across creek mouth, atypical), existing topography, assumed highest breaking storm wave 
of 11.7 feet, all water volume assumed to advance landward toward property (no loss to wave 
backwash, or flow towards creek or lagoon). 75-year time frame for Medium-High risk aversion is 
acceptable, as project is NOT beachfront.  
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The design scenarios evaluated varying project time frames and conditions for potential coastal flooding. 
The scenarios evaluated (including conservative assumptions of an unprotected beach) indicate that 
within the life of the project, it will not be subject to wave action, but portions of the property (driveway) 
may be subject to minor temporary flooding under extreme conditions. It appears that the proposed 
location of the OWTS treatment tanks within the driveway may be inundated in the design storm event to 
a depth of less than 0.5 feet under this scenario in 100 years (end of project life). By that time, the project 
will be connected to the Civic Center WWTP, and therefore the tank location is not a long-term design 
consideration. 

Additionally, during the last two years of hearings and appeals, multiples parties (including the Planning 
Commission and the City Council) have made assertions or raised concerns which have been answered as 
follows: 

 Economic Life of Structure Used for Coastal Engineering Analysis should be 100 years:  Life of 
the Structure definition within the LCP appears to be applicable to beachfront properties. This 
property is NOT a beachfront property. The Project Coastal Engineer evaluated a 100-year wave 
uprush scenario using a 4-foot sea level rise for design purposes including some very 
conservative assumptions (unprotected beach) that are not necessarily required to be made for a 
non-beachfront property and are also contrary to the actual site conditions (i.e., the site is 
protected by existing structures south of the project). The Project Coastal Engineer also evaluated 
a higher sea level rise (6.15 feet) having a much lower probability of exceedance for an atypical 
direction of wave attack (direction without shoreline protective device, from the southeast, across 
the mouth of Malibu Creek). These approaches were found to be reasonable and acceptable, 
considering the non-beachfront site location, and the conditions incorporated into the design.  

 Proposed Block Perimeter Wall is a “Seawall” or Shore Protection Device:  The property is not 
located on the shoreline and is not beachfront.  The perimeter block privacy wall is not a seawall 
or shoreline protection device, nor is it designed to function as such, because 1) the design wave 
uprush does not reach the property line, and 2) the perimeter wall would not “pin” the shoreline 
position in place (definition of seawall/shoreline protection device) when the shoreline is 150-200 
feet away. The perimeter wall does not interact nor interfere with sediment supply or littoral 
transport of the coastal sand supply. The subject proposed wall is a perimeter privacy wall that 
coincidentally, in the event of temporary flooding under extreme conditions that is conservatively 
estimated at 8 inches deep, would offer protection for the property from minor flooding by 
redirecting overland flow around the wall to the storm drain system on Malibu Colony Road.  

 Proposed Block Perimeter Wall will “deflect water” and cause erosion at the Adamson House: 
The perimeter wall is not subject to wave actions or flood waters. Under the extreme scenario 
with potential temporary flooding conservatively estimated at 8” deep at the property line, the 
water would be flowing due to the gradient of land surface, with low velocity at the subject site. 
The 1,300-foot distance and barriers to water flow in a northeasterly direction across the mouth of 
Malibu Creek, as well as perpendicular to the likely Malibu Creek flow conditions under the 
flooding circumstance, make this scenario extremely improbable (i.e., it would have to defy the 
laws of physics) and thus does not warrant further consideration under any standard of practice in 
coastal engineering or flood hydrology. 

 To summarize, although the project is not considered beachfront, the project has been reviewed 
with respect to respective LCP/LIP conditions in Chapter 10.4 considered applicable for prudent 
project design: 

o The site has been evaluated for multiple inundation hazards (wave uprush, FEMA 
flooding) and is either outside the inundation limits or designed to be above potential 
future temporary flooding elevations, except for tsunami.  
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o The site is within the state mapped Tsunami hazard area with a modeled 975-year return 
period, well outside the 75 – 100-year time covered by the LCP/LIP). All properties south 
of Pacific Coast Highway in the Malibu Beach area are subject to tsunami inundation 
under this scenario.  

Furthermore, during the City Coastal Engineering reviewers technical meetings with the California 
Coastal Commission (CCC) staff, the CCC staff reiterated that their standards do NOT include a specified 
project life, rather they re-emphasized projects should be designed to conform to Coastal Act Policies 
(Sections 30235, 30253 and 30610(g)), i.e., to minimize risks to life and property in areas of high 
geologic, flood or fire hazards; and designed to be constructed without contributing to erosion or 
instability, or require protective devices that would alter landforms. The project meets these standards. 
Additionally, when evaluating the project utilizing the coastal flooding models (as recommended by 
Coastal Commission technical staff for project screening), the site is outside the wave uprush zone. The 
non-erodible shoreline position is located east and south of the project, along the Malibu Point/Surfrider 
beach access trail and south of the existing protective structures on the beachfront lots on the south side of 
Malibu Colony.   

 

Planning Stage Conditions of Approval: 

1. The property owner shall comply with the requirement for a recorded document and deed restriction 
outlined in Section 10.6A of the City of Malibu LCP/LIP.   This comment shall be made a planning 
stage condition of approval.   Evidence of completion of this item should be submitted to the 
reviewers in the Building Plan Check stage.   A template for this document is available from City 
coastal engineering review staff. 

 

Building Plan Check Comments 

1. The Project Coastal Engineer (David C. Weiss Structural Engineer & Associates, Inc.) should be 
added to the project consultants identified on the architectural and grading/drainage plans. 

2. Under the extreme conditions considered in evaluation of the project, the proposed new tank and 
potentially a portion of the garage may be inundated by coastal flooding near the end of the project 
life. As appropriate, at grade and ground floor elements of the project should be designed in 
accordance with ASCE 24-5 Flood Resistance Design and Construction. The Project Coastal  
Engineer shall review the project plans in conjunction with the other project design team 
professionals and incorporate these design measures as notes and details on the plans. 

3. The Project Coastal Engineer’s recommendations shall be incorporated into the plans as notes and 
details, and referenced on the project plans, including the project wastewater disposal plans.  One set 
of plans depicting relevant Finished Floor and other design critical elevations referenced to NAVD88, 
shall be submitted to the coastal engineering reviewers for Building Plan Check, along with a 
building plan check fee of $750. The Project Coastal Engineer shall review, wet sign, and stamp the 
final building plans 
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If you have any questions regarding this review letter, please contact the undersigned reviewers. 

Reviewed by:     6-20-2022 
Michael B. Phipps, PG 5748, CEG 1832 Date 
Coastal Engineering Review Consultant  
 
 

Reviewed by:    6-20-2022 
 Lauren J. Doyel, PE 61337, GE 2981   Date 
 Coastal Engineering Review Consultant (805-496-1222) 
 
 
 
  

 
 

  

This review sheet was prepared by representatives of Cotton, Shires and Associates, Inc. and GeoDynamics, Inc., contracted 
through Cotton, Shires and Associates, Inc., as an agent of the City of Malibu. 
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Colony Lagoon – Malibu, California – Photometry – 16/07/20 
 

Photometric Calculations 

 
DESCRIPTION: 
 

False color calculation shows the light levels reached with proposed lighting 
fixtures 
 

VIEW: 
 

3D model false color calculation 

 
  

  

524 of 709



 

 

Colony Lagoon – Malibu, California – Photometry – 16/07/20 
 

 
DESCRIPTION: 
 

True color calculation shows the light levels reached with proposed lighting 
fixtures 
 

VIEW: 
 

3D model true color lighting rendering 
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Colony Lagoon – Malibu, California – Photometry – 16/07/20 
 

 
DESCRIPTION: 
 

False color calculation shows the light levels reached with proposed lighting 
fixtures 
 

VIEW: 
 

Plan view false color lighting calculation 
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Carl Lisberger 
Associate 
__________________________ 

Manatt, Phelps & Phillips, LLP 

manatt.com 

CONFIDENTIALITY NOTICE: This e-mail transmission, and any documents, files or previous e-mail messages attached to it, may contain confidential 
information hat is legally privileged. If you are not the intended recipient, or a person responsible for delivering it to the intended recipient, you are hereby 
notified that any disclosure, copying, distribution or use of any of the information contained in or attached to this message is STRICTLY PROHIBITED. If 
you have received this transmission in error, please immediately no ify us by reply email and destroy the original transmission and its attachments without 
reading them or saving them to disk. Thank you. 

531 of 709



532 of 709



          
        

     
 

            
           

   

            
              

     
    

   
    

        

         
       

      

    

         
 

          

         

   
  

  
   

           

            

 

 

  

533 of 709



       

     

           
         

          
    

               
          

           
          

  

             

             
          

    

      
 

         
      

       

         
         

 

     
              

    
 

 
   

       
 

    

      

          

          

            

         

 
534 of 709



       
     

  

           
       

 
      
          
       

            

           
            
      

                

               
          

     

            
       

              
           

            
         

 

 

           

      
       
       
       
        
       

           
           
          

535 of 709



          
         

          

            

                

      

               

          
         

          
        

      
       

     
         

       
             

           

        

 

 

           

           

        

      

           

         

      

     

       
      

     
             

 536 of 709



 
              

         

           

            
      

     

              
           

            
     

    

              

                
            

             
           

            
             

        

            
               

             
               

             
            

            
             
             

             
             

             
            

  

               
              

         

            
               

             
             

 

537 of 709



538 of 709



    

            
              

            
   

 
           

              
             

          

               
            

           
           

          
             

            
   

          
          

            
   

     

             
          

           
            
           

          
              

          

      

  
539 of 709



540 of 709



541 of 709



  
 

    

          
           

        
         

            
  

          
         

        
         

        
           

           
         

          
       
          

         
        

           
           

         
          

            
         

     

542 of 709



 
 
 

 
 
 
  

  

 

 
 

  

 

 

   

   

 
 

  

543 of 709



544 of 709



545 of 709



546 of 709



547 of 709



548 of 709



549 of 709



550 of 709



551 of 709



552 of 709



553 of 709



554 of 709



555 of 709



556 of 709



557 of 709



558 of 709



559 of 709



560 of 709



561 of 709



562 of 709



563 of 709



564 of 709



565 of 709



566 of 709



567 of 709



568 of 709



569 of 709



570 of 709



571 of 709



572 of 709



573 of 709



574 of 709



575 of 709



576 of 709



577 of 709



578 of 709



579 of 709



580 of 709



581 of 709



582 of 709



583 of 709



584 of 709



585 of 709



586 of 709



587 of 709



588 of 709



589 of 709



590 of 709



591 of 709



592 of 709



593 of 709



594 of 709



595 of 709



596 of 709



597 of 709



598 of 709



599 of 709



600 of 709



601 of 709



602 of 709



603 of 709



604 of 709



605 of 709



606 of 709



607 of 709



608 of 709



609 of 709



610 of 709



611 of 709



612 of 709



A-4-MAL-07-095 (Margolis)
 Page 2

SUMMARY OF STAFF RECOMMENDATION

Staff recommends Approval of the proposed project with Twelve (12) Special 
Conditions regarding geologic and engineering recommendations, assumption of risk, 
erosion control, drainage and polluted runoff control plans, on-site wastewater treatment 
system, lighting restriction, structural appearance, future improvements restriction, deed 
restriction, pool and spa drainage and maintenance, landscaping plan, cypress tree 
protection and monitoring, and nesting bird protection measures. As conditioned, the 
proposed development will be consistent with all applicable policies and standards of 
the certified City of Malibu Local Coastal Program (LCP) and with the public access and 
public recreation policies in Chapter 3 of the Coastal Act.    

The Commission previously found that this appeal raised a substantial issue with 
respect to the project’s consistency with the applicable environmentally sensitive habitat 
policies and standards of the LCP. The standard of review for the de novo review of the 
project is whether the proposed development is in conformity with the certified City of 
Malibu Local Coastal Program and the public access and public recreation policies in 
Chapter 3 of the Coastal Act. During the De Novo hearing, testimony may be taken from 
all interested persons.

I. STAFF RECOMMENDATION  

MOTION: I move that the Commission approve Coastal 
Development Permit No. A-4-MAL-07-095 pursuant to 
the staff recommendation.

STAFF RECOMMENDATION OF APPROVAL:

Staff recommends a YES vote.  Passage of this motion will result in approval of the 
permit as conditioned and adoption of the following resolution and findings.  The motion 
passes only by affirmative vote of a majority of the Commissioners present. 

RESOLUTION TO APPROVE THE PERMIT:

The Commission hereby approves a coastal development permit for the proposed 
development on the ground that the development is located between the sea and the 
first public road nearest the shoreline and, as conditioned, will conform with the policies 
of the certified Local Coastal Program for the City of Malibu and the public access and 
public recreation policies of Chapter 3 of the Coastal Act.  Approval of the permit 
complies with the California Environmental Quality Act since feasible mitigation 
measures and/or alternatives have been incorporated to substantially lessen any 
significant adverse effects of the development on the environment. 
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II. STANDARD CONDITIONS 

1. Notice of Receipt and Acknowledgment.  These permits are not valid and 
development shall not commence until copies of the permits, signed by the permittee or 
authorized agent, acknowledging receipt of the permits and acceptance of the terms 
and conditions, are returned to the Commission office. 

2. Expiration.  If development has not commenced, the permits will expire two years 
from the date on which the Commission voted on the de novo appeal of the permits.  
Development shall be pursued in a diligent manner and completed in a reasonable 
period of time.  Application(s) for extension of the permit(s) must be made prior to the 
expiration date. 

3. Interpretation.  Any questions of intent or interpretation of any term or condition 
will be resolved by the Executive Director or the Commission. 

4. Assignment.  The permits may be assigned to any qualified person, provided 
assignee files with the Commission an affidavit accepting all terms and conditions of the 
permits.

5. Terms and Conditions Run with the Land.  These terms and conditions shall be 
perpetual, and it is the intention of the Commission and the permittee to bind all future 
owners and possessors of the subject properties to the terms and conditions. 

III. SPECIAL CONDITIONS 

1. Plans Conforming to Geotechnical Engineer’s Recommendations

By acceptance of this permit, the applicants agree to comply with the recommendations 
contained in the submitted geotechnical and soils engineering reports (“Soils 
Engineering Exploration”, dated January 30, 2002, and “Response to City Geotechnical 
Review Sheets”, dated January 19, 2006 and May 22, 2006, prepared by Grover-
Hollingsworth and Associates Inc.; “Revised Geotechnical Recommendations”, dated 
May 10, 2007, prepared by Grover-Hollingsworth and Associates Inc.; and “Proposed 
Dispersal Field,” dated August 31, 2007, prepared by Grover-Hollingsworth and 
Associates Inc.). These recommendations, including recommendations concerning 
foundations, grading, footings, drainage, and septic system, shall be incorporated into 
all final design and construction plans, which must be reviewed and approved by the 
consultants prior to commencement of development.   

The final plans approved by the consultants shall be in substantial conformance with the 
plans approved by the Commission relative to construction, septic, foundations, grading, 
and drainage.  Any substantial changes in the proposed development approved by the 
Commission that may be required by the consultants shall require amendment(s) to the 
permit(s) or new Coastal Development Permit(s). 
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2. Assumption of Risk

By acceptance of this permit, the applicants acknowledge and agree (i) that the site may 
be subject to hazards from flooding, liquefaction, and wildfire; (ii) to assume the risks to 
the applicants and the property that is the subject of this permit of injury and damage 
from such hazards in connection with this permitted development; (iii) to unconditionally 
waive any claim of damage or liability against the Commission, its officers, agents, and 
employees for injury or damage from such hazards; and (iv) to indemnify and hold 
harmless the Commission, its officers, agents, and employees with respect to the 
Commission’s approval of the project against any and all liability, claims, demands, 
damages, costs (including costs and fees incurred in defense of such claims), expenses, 
and amounts paid in settlement arising from any injury or damage due to such hazards. 

3. Erosion Control, Drainage and Polluted Runoff Control Plans

Prior to issuance of the Coastal Development Permit, the applicants shall submit for 
the review and approval of the Executive Director: a) a Local Storm Water Pollution 
Prevention (SWPPP) Plan to control erosion and contain polluted runoff during the 
construction phase of the project; and b) a Stormwater Management Plan (SWMP) for 
the management and treatment of post-construction storm water and polluted runoff.  
The plans shall be certified by a California Registered Civil Engineer or Licensed 
Architect and approved by the City’s Department of Public Works, and include the 
information and measures outlined below. 

a) Local Storm Water Pollution Prevention Plan (SWPPP), for the construction 
phase of the project, shall include at a minimum the following: 

 Property limits, prior-to-grading contours, and details of terrain and area 
drainage

 Locations of any buildings or structures on the property where the work is to 
be performed and the location of any building or structures of adjacent 
owners that are within 15 ft of the property or that may be affected by the 
proposed grading operations 

 Locations and cross sections of all proposed temporary and permanent cut-
and-fill slopes, retaining structures, buttresses, etc., that will result in an 
alteration to existing site topography (identify benches, surface/subsurface 
drainage, etc.) 

 Area (square feet) and volume (cubic yards) of all grading (identify cut, fill, 
import, export volumes separately), and the locations where sediment will 
be stockpiled or disposed 

 Elevation of finished contours to be achieved by the grading, proposed 
drainage channels, and related construction. 

 Details for the protection of existing vegetation from damage from 
construction equipment, for example: (a) grading areas should be 
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minimized to protect vegetation; (b) areas with sensitive or endangered 
species should be demarcated and fenced off; and (c) native trees that are 
located close to the construction site should be protected by wrapping 
trunks with protective materials, avoiding placing fill of any type against 
the base of trunks, and avoiding an increase in soil depth at the feeding 
zone or drip line of the retained trees. 

 Information on potential flow paths where erosion may occur during 
construction

 Proposed erosion and sediment prevention and control BMPs, both 
structural and non-structural, for implementation during construction, such 
as:

o Stabilize disturbed areas with vegetation, mulch, geotextiles, or 
similar method. 

o Trap sediment on site using fiber rolls, silt fencing, sediment basin, 
or similar method. 

o Ensure vehicles on site are parked on areas free from mud; 
monitor site entrance for mud tracked off-site. 

o Prevent blowing dust from exposed soils. 

 Proposed BMPs to provide adequate sanitary and waste disposal facilities 
and prevent contamination of runoff by construction chemicals and 
materials, such as: 

o Control the storage, application and disposal of pesticides, 
petroleum and other construction and chemical materials. 

o Site washout areas more than fifty feet from a storm drain, open 
ditch or surface water and ensure that runoff flows from such 
activities do not enter receiving water bodies. 

o Provide sanitary facilities for construction workers. 

o Provide adequate disposal facilities for solid waste produced 
during construction and recycle where possible. 

b) Storm Water Management Plan (SWMP), for the management of post construction 
storm water and polluted runoff shall at a minimum include the following: 

 Site design and source control BMPs that will be implemented to minimize or 
prevent post-construction polluted runoff (see 17.5.1 of the Malibu LIP) 

 Drainage improvements (e.g., locations of diversions/conveyances for 
upstream runoff) 

 Potential flow paths where erosion may occur after construction 

 Methods to accommodate onsite percolation, revegetation of disturbed portions 
of the site, address onsite and/or offsite impacts and construction of any 
necessary improvements 

 Storm drainage improvement measures to mitigate any offsite/downstream 
negative impacts due the proposed development, including, but not limited to: 

616 of 709



A-4-MAL-07-095 (Margolis)
 Page 6

o Mitigating increased runoff rate due to new impervious surfaces 
through on-site detention such that peak runoff rate after 
development does not exceed the peak runoff of the site before 
development for the 100 year clear flow storm event (note; Q/100 is 
calculated using the Caltrans Nomograph for converting to any 
frequency, from the Caltrans "Hydraulic Design and Procedures 
Manual"). The detention basin/facility is to be designed to provide 
attenuation and released in stages through orifices for 2-year, 10-
year and 100-year flow rates, and the required storage volume of 
the basin/facility is to be based upon 1-inch of rainfall over the 
proposed impervious surfaces plus 1/2-inch of rainfall over the 
permeable surfaces. All on-site drainage devices, including pipe, 
channel, and/or street & gutter, shall be sized to cumulatively 
convey a 100 year clear flow storm event to the detention facility, 
or;

o Demonstrating by submission of hydrology/hydraulic report by a 
California Registered Civil Engineer that determines entire 
downstream storm drain conveyance devices (from project site to 
the ocean outlet) are adequate for 25-year storm event, or; 

o Constructing necessary off-site storm drain improvements to satisfy 
the above, or; 

o Other measures accomplishing the goal of mitigating all 
offsite/downstream impacts. 

The permittee shall undertake development in accordance with the approved final 
plans.  Any proposed changes to the approved final plans shall be reported to the 
Executive Director.  No changes to the approved final plans shall occur without a 
Commission amendment to this coastal development permit unless the Executive 
Director determines that no amendment is legally required.

4. On-site Wastewater Treatment System

Prior to the receipt of the certificate of occupancy for the proposed residence, the 
applicant shall submit for the review and approval of the Executive Director verification 
that they have obtained a valid Standard Operating Permit from the City for the 
proposed OSTS.  This permit shall comply with all of the operation, maintenance and 
monitoring provisions applicable to OSTSs contained in policies 18.4 and 18.9 of the 
Malibu LIP. 

5. Exterior Lighting Restriction

By acceptance of this permit, the applicants acknowledge and agree that the only 
exterior, night lighting that is allowed on the site is the following: 
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1) The minimum necessary to light walkways used for entry and exit to the 
structures, including parking areas, on the site.  This lighting shall be limited to 
fixtures that are directed downward, and use bulbs that do not exceed 60 watts, 
or the equivalent, unless a higher wattage is authorized by the Executive 
Director.

2) Security lighting attached to the residence that is controlled by motion detectors 
and is limited to 60 watts, or the equivalent. 

3) The minimum lighting necessary for safe vehicular use of the driveway.  The 
lighting shall be limited to 60 watts, or the equivalent. 

No light source will be directly visible from public viewing areas such as Pacific Coast 
Highway, Malibu Lagoon State Park, or the beach and ocean area and that no lighting 
around the perimeter of the site or for aesthetic purposes shall be allowed. 

6. Structural Appearance

Prior to issuance of the coastal development permit, the applicants shall submit for 
the review and approval of the Executive Director, a color palette and material 
specifications for the outer surface of all structures authorized by the approval of 
Coastal Development Permit No. A-4-MAL-07-095.  The palette samples shall be 
presented in a format not to exceed 8½” x 11” x ½” in size.  The palette shall include the 
colors proposed for the roof, trim, exterior surfaces, driveways, retaining walls, or other 
structures authorized by this permit.  Acceptable colors shall be limited to colors 
compatible with the surrounding environment (earth tones) including shades of green, 
brown and gray with no white or light shades and no bright tones.  All windows shall be 
comprised of non-glare glass. 

The approved structures shall be colored with only the colors and window materials 
authorized pursuant to this special condition. Alternative colors or materials for future 
repainting or resurfacing or new windows may only be applied to the structures 
authorized by Coastal Development Permit No. A-4-MAL-07-095 if such changes are 
specifically authorized by the Executive Director as complying with this special 
condition.

7. Future Development Restriction

This permit is only for the development described in Coastal Development Permit No. A-
4-MAL-07-095. Pursuant to Title 14 California Code of Regulations section 13250(b)(6), 
the exemptions otherwise provided in Public Resources Code section 30610(a) shall not 
apply to any future development on any portion of the parcel. Accordingly, any future 
improvements to any of the property, including but not limited to the single family 
residence, garage (including conversion of the structure to habitable space), septic 
system, driveway, new or replacement landscaping, hardscape, and removal of 
vegetation or grading other than as provided for in the approved fuel 
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modification/landscape plan, shall require an amendment to Coastal Development 
Permit No. A-4-MAL-07-095 from the Commission or shall require an additional coastal 
development permit from the City of Malibu.

8. Deed Restriction

Prior to issuance of the Coastal Development Permit, the applicant shall submit to 
the Executive Director for review and approval documentation demonstrating that the 
applicant has executed and recorded against the parcel(s) governed by this permit a 
deed restriction, in a form and content acceptable to the Executive Director: (1) 
indicating that, pursuant to this permit, the California Coastal Commission has 
authorized development on the subject property, subject to terms and conditions that 
restrict the use and enjoyment of that property; and (2) imposing the Special Conditions 
of this permit as covenants, conditions and restrictions on the use and enjoyment of the 
Property. The deed restriction shall include a legal description of the entire parcel or 
parcels governed by this permit. The deed restriction shall also indicate that, in the 
event of an extinguishment or termination of the deed restriction for any reason, the 
terms and conditions of this permit shall continue to restrict the use and enjoyment of 
the subject property so long as either this permit or the development it authorizes, or 
any part, modification, or amendment thereof, remains in existence on or with respect to 
the subject property. 

9. Pool and Spa Drainage and Maintenance

By acceptance of this permit, the applicant agrees to install a no chlorine or low chlorine 
purification system and agrees to maintain proper pool water pH, calcium and alkalinity 
balance to ensure any runoff or drainage from the pool or spa will not include excessive 
amounts of chemicals that may adversely affect water quality or environmentally 
sensitive habitat areas.  In addition, the applicant agrees not to discharge chlorinated or 
non-chlorinated pool water into a street, storm drain, creek, canyon drainage channel, 
or other location where it could enter receiving waters.   

10. Landscaping Plans

Prior to issuance of the coastal development permit, the applicant shall submit 
landscaping plans for all graded or disturbed areas on the project site, prepared by a 
licensed landscape architect or a qualified resource specialist for the review and 
approval of the Executive Director. The landscaping plans shall include a scale map of 
the project site that shows the location, species, and size of each plant to be included in 
site landscaping. All development shall conform to the approved landscaping plans. The 
plans shall incorporate the criteria set forth below: 

A.  Plant Species 

1.  Plantings shall be native, drought-tolerant plant species, and shall blend with the 
existing natural vegetation and natural habitats on the site, except as noted in 
Section 3.10.1(A)(3) of the Malibu LIP. The native plant species shall be chosen 
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from those listed by the California Native Plant Society, Santa Monica Mountains 
Chapter, in their document entitled Recommended List of Plants for Landscaping 
in the Santa Monica Mountains, dated February 5, 1996. 

2.  Invasive plant species, as identified by the California Native Plant Society, Santa 
Monica Mountains Chapter, in their document entitled Recommended List of 
Plants for Landscaping in the Santa Monica Mountains, dated February 5, 1996 
and identified in the City of Malibu 's Invasive Exotic Plant Species of the Santa 
Monica Mountains, dated March 17, 1998, that tend to supplant native species 
and natural habitats shall be prohibited. 

3.  Non-invasive ornamental plants and lawn may be permitted in combination with 
native, drought-tolerant species within the irrigated zone (Zone A) required for 
fuel modification nearest approved residential structures. Irrigated lawn, turf and 
ground cover shall be selected from the most drought tolerant species or 
subspecies, or varieties suited to the Mediterranean climate of the Santa Monica 
Mountains.

B.  Timing of Landscaping 

1.  All cut and fill slopes shall be stabilized with landscaping at the completion of 
final grading. 

2.  The building pad and all other graded or disturbed areas on the subject site shall 
be planted within sixty (60) days of receipt of the certificate of occupancy for the 
residence. 

C.  Landscaping Coverage Standards 

Landscaping or revegetation shall provide 90 percent coverage within five years, or that 
percentage of ground cover demonstrated locally appropriate for a healthy stand of the 
particular native vegetation type chosen for revegetation. 

D.  Landscaping Monitoring 

1.  Any landscaping or revegetation shall be monitored for a period of at least five 
years following the completion of planting. Performance criteria shall be designed 
to measure the success of the plantings. Mid-course corrections shall be 
implemented if necessary. 

2.  Five years from the date of the receipt of the Certificate of Occupancy for the 
residence the applicant shall submit a landscape monitoring report, prepared by 
a licensed Landscape Architect or qualified Resource Specialist, that certifies 
that the on-site landscaping is in conformance with the approved landscape plan. 
The monitoring report shall include photographic documentation of plant species 
and plant coverage. 
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3.  If the landscape monitoring report indicates the landscaping is not in 
conformance with or has failed to meet the performance standards specified in 
the landscaping plan approved pursuant to this permit, the applicant, or 
successors in interest, shall submit a revised or supplemental landscape plan. 
The revised landscaping plan must be prepared by a licensed Landscape 
Architect or a qualified Resource Specialist and shall specify measures to 
remediate those portions of the original plan that have failed or are not in 
conformance with the original approved plan. If performance standards are not 
met by the end of five years, the monitoring period shall be extended until the 
standards are met. 

11. Monterey Cypress Tree Protection and Monitoring

By acceptance of this permit, the applicant agrees to have a certified arborist survey the 
project site prior to any construction activities, to flag the construction work area and to 
flag the on-site and adjacent Cypress trees and their minimum root protection zones to 
be avoided during all work.

The applicant shall retain the services of a certified arborist to be present on-site during 
grading and tree trimming/pruning operations to monitor the work and ensure the six 
healthy Cypress trees (Tree Nos. 41, 42, 43, 47, 49, and 52) are protected. The 
applicant shall direct the monitoring arborist to notify the Executive Director immediately 
if any of the six healthy Cypress trees are adversely impacted, damaged, or removed.  
The monitoring arborist shall have the authority to require the applicants to cease work 
should any breach in permit compliance occur, or if any unforeseen sensitive habitat 
issues arise, and shall be directed to exercise that authority if either of those conditions 
occurs.  Should any of the six healthy Cypress trees identified above be lost or suffer 
worsened health or vigor as a result of the project, at least one replacement tree (that is 
at least 48-inch box in size) for every one lost shall be planted on the project site as 
mitigation. In that case, the applicant shall submit, for the review and approval of the 
Executive Director, a Cypress tree replacement planting program, prepared by a 
qualified biologist, arborist, or other qualified resource specialist, which specifies 
replacement tree locations, planting specifications, and a ten-year monitoring program 
to ensure that the replacement planting program is successful. An annual monitoring 
report on the replacement Cypress tree replacement area shall be submitted for the 
review and approval of the Executive Director for each of the 10 years. Upon submittal 
of the replacement planting program, the Executive Director shall determine if an 
amendment to the subject permit, or an additional coastal development permit, is 
required.

12. Nesting Bird Protection Measures

A qualified biologist, with experience in conducting bird surveys, shall conduct bird 
surveys 30 days prior to construction to detect any active bird nests in the trees on and 
adjacent to the project site.  The last survey should be conducted 3 days prior to the 
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initiation of clearance/construction.  If an active nest is located, clearing/construction on 
the project site shall be postponed until the nest(s) is vacated and juveniles have 
fledged and there is no evidence of a second attempt at nesting.  Construction 
personnel shall be instructed on the sensitivity of the area.  The project biologist shall 
record the results of the recommended protective measures described above to 
document compliance with applicable State and Federal laws pertaining to protection of 
nesting birds.  

IV. FINDINGS AND DECLARATIONS

The Commission hereby finds and declares: 

A. PROJECT DESCRIPTION 

The applicant proposes to construct a two-story, 5,200 sq. ft. single-family residence, 
with attached six-car (1,368 sq. ft.) garage, pool, spa, and alternative onsite wastewater 
treatment system on a 0.41-acre parcel at 23405 Malibu Colony Drive, Malibu (Exhibits 
1-10).

B. BACKGROUND 

1. Project Site 

The subject property lies within the City’s Malibu Colony Overlay District, an overlay 
zoning district wherein certain development standards (including, building height, front, 
rear, and side setback standards) substitute for the general residential standards that 
apply City-wide. The subject 0.41-acre parcel is 167 feet deep by 50 feet wide and is 
bounded by existing residential development to the west, a tennis court and residential 
development to the east, and Malibu Colony Drive to the south (Exhibit 2). Malibu 
Lagoon State Park, a wetland/estuary environment that is mapped as an 
Environmentally Sensitive Habitat Area (“ESHA”) on the Malibu LCP ESHA maps, lies 
to the north of the property. A portion of the subject parcel is situated within the 100-foot 
ESHA buffer. The site is currently vacant and is comprised of ornamental landscaping, 
including two Monterey Cypress trees and two Ficus trees. Several mature Monterey 
Cypress trees exist on the adjoining property to the west, all of which are clustered 
along their shared property line (Exhibits 2, 3).

The subject property is visible from Malibu Lagoon State Park, public parkland that is 
situated adjacent to the applicant’s north (rear) property line. However, no trails or 
access ways are located on the property. As such, the proposed project has no impact 
on public access, and is thus consistent with the public access and recreation policies of 
the Malibu LCP and the Coastal Act.

2. Local Government Action and Filing of Appeal 
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On June 5, 2007, the City of Malibu Planning Commission voted unanimously to adopt 
Resolution No. 07-29 approving Coastal Development Permit No. 06-023, Minor 
Modification Nos. 06-049 and 07-016, and Initial Study/Negative Declaration No. 07-001 
for the construction of a two-story, 5,200 sq. ft. single-family residence, 1,368 sq. ft. 
attached garage, pool, spa, and alternative onsite wastewater treatment system at 
23405 Malibu Colony Drive, Malibu. Minor modifications for a 47 percent reduction in 
the required front yard setback and a 20 percent reduction in the cumulative side yard 
setback (the total of both side yard setbacks) were also approved. Prior to that, on 
December 20, 2006, the City’s Environmental Review Board reviewed the proposed 
project, heard testimony, and forwarded a recommendation to the Planning Commission 
for consideration.

On June 15, 2007, Steve Littlejohn, representing adjacent property owner Bill Littlejohn, 
filed a local appeal (Appeal 07-005) of the Planning Commission’s action on June 5, 
2007, within the City’s appeal period. The City of Malibu City Council denied Appeal 07-
005 on July 23, 2007, upholding the Planning Commission’s action.

The Notice of Final Action for the project was received by Commission staff on August 
3, 2007. A ten working day appeal period was set and notice was provided beginning 
August 6, 2007.  The final day of the appeal period was August 17, 2007. The Notice of 
Final Action identified the project as appealable to the Coastal Commission, since the 
project is located within the Commission’s appeal jurisdiction. Appeals of the City’s 
action were filed by Patt Healy and Malibu Coalition for Slow Growth (August 6, 2007), 
and Steve Littlejohn (August 10, 2007), during the appeal period.  Commission staff 
notified the City, the applicant, and all interested parties that were listed on the appeals 
and requested that the City provide its administrative record for the permit.  The 
administrative record was received on August 13, 2007. The appeal was scheduled for 
a substantial issue determination at the Commission’s September 2007 meeting. On 
September 5, 2007, the Commission found that Appeal No. A-4-MAL-07-095 presented 
a substantial issue with respect to the grounds on which the appeal was filed under 
§30603 of the Coastal Act regarding consistency with the ESHA protection policies of 
the certified Local Coastal Plan. The appeal hearing was continued for the 
Commission’s de novo review of the project.

Correspondence received since the Commission’s September 5, 2007 appeal hearing 
on substantial issue is attached as Exhibit 13. One of the letters is from Steve 
Littlejohn, one of the appellants in this case. Mr. Littlejohn suggests an alternative siting 
and design plan for the project in which no development is within 100 feet of the 
applicant’s rear property line or within 5 feet of the west property line where the Cypress 
tree windrow is located. Mr. Littlejohn believes that the applicant’s rear property line is 
where ESHA shall be delineated. As described later in this report, the proposed project 
provides the required 100 foot buffer from off-site Malibu Lagoon ESHA, as determined 
by a site-specific biological assessment. In addition, the proposed project provides a 5 
foot setback from the west property line where the Cypress tree windrow is located and 
the foundation of the residence has been designed to avoid impact to the root zones of 
the Cypress trees. 
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C. CONSISTENCY WITH LCP POLICIES – STANDARD OF REVIEW 

After certification of a Local Coastal Program (LCP), Section 30603 of the Coastal Act 
provides for appeals to the Coastal Commission of a local government’s actions on 
certain types of developments (including new development located between the first 
public road and the sea or within 100 feet of a wetland, such as the proposed project).  
In this case, the proposed development has been previously appealed to the 
Commission, which found, during a public hearing on September 5, 2007, that a 
substantial issue was raised. 

At this stage of the appeal hearing, the Commission conducts a “de novo” review of the 
permit application, and the standard of review for the proposed development is the 
policies and provisions of the City of Malibu Local Coastal Program (LCP), which was 
certified by the Commission on September 13, 2002, and the public access and public 
recreation policies in Chapter 3 of the Coastal Act. The LCP consistency issues raised 
by the proposed development are discussed in the following sections. 

D. HAZARDS 

The proposed development is located on a bluff top lot in Malibu, an area generally 
considered to be subject to an unusually high amount of natural hazards.  Geologic 
hazards common to the Malibu area include landslides, erosion, and flooding.  In 
addition, fire is an inherent threat to the indigenous chaparral community of the coastal 
mountains.  Wild fires often denude hillsides in the Santa Monica Mountains of all 
existing vegetation, thereby contributing to an increased potential for erosion and 
landslides on property. The Malibu Local Coastal Program (LCP) contains the following 
development policies related to hazards that are applicable to the proposed 
development.

Section 30253 of the Coastal Act, which is incorporated as part of the Malibu LCP, 
states in pertinent part that new development shall: 

(1) Minimize risks to life and property in areas of high geologic, flood, and fire hazard. 

(2) Assure stability and structural integrity, and neither create nor contribute 
significantly to erosion, instability, or destruction of the site or surrounding area 
or in any way require the construction of protective devices that would 
substantially alter natural landforms along bluffs and cliffs. 

In addition, the following LCP policies are applicable in this case: 

4.2    All new development shall be sized, designed and sited to minimize risks to life 
and property from geologic, flood, and fire hazard. 

4.5 Applications for new development, where applicable, shall include a 
geologic/soils/geotechnical study that identifies any geologic hazards affecting 
the proposed project site, any necessary mitigation measures, and contains a 
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statement that the project site is suitable for the proposed development and that 
the development will be safe from geologic hazard. Such reports shall be signed 
by a licensed Certified Engineering Geologist (CEG) or Geotechnical Engineer 
(GE) and subject to review and approval by the City Geologist. 

4.10 New development shall provide adequate drainage and erosion control facilities 
that convey site drainage in a non-erosive manner in order to minimize hazards 
resulting from increased runoff, erosion and other hydrologic impacts to 
streams. 

6.29 Cut and fill slopes and other areas disturbed by construction activities shall be 
landscaped or revegetated at the completion of grading. Landscape plans shall 
provide that: 

Plantings shall be of native, drought-tolerant plant species, and blend with 
the existing natural vegetation and natural habitats on the site, except as 
noted below.  
Invasive plant species that tend to supplant native species and natural 
habitats shall be prohibited.  
Non-invasive ornamental plants and lawn may be permitted in combination 
with native, drought-tolerant species within the irrigated zone(s) required for 
fuel modification nearest approved residential structures. 
Lawn shall not be located on any geologically sensitive area such as coastal 
blufftop.
Landscaping or revegetation shall provide 90 percent coverage within five 
years.  Landscaping or revegetation that is located within any required fuel 
modification thinning zone (Zone C, if required by the Los Angeles County 
Fire Department) shall provide 60 percent coverage within five years. 

The proposed project site is located on a 0.41-acre parcel within the City’s Malibu 
Colony Overlay District. The subject 0.41-acre parcel is 167 feet deep by 50 feet wide 
and is bounded by existing residential development to the west, a tennis court and 
residential development to the east, and Malibu Colony Drive to the south. Malibu 
Lagoon, a wetland/estuary environment lies to the north of the property. A portion of the 
subject parcel (33 feet of property’s rear yard) is situated within 100 feet of the upland 
limit of the adjacent wetland. The site is currently vacant and is comprised of 
ornamental landscaping.

The Malibu LCP requires that new development be sited and designed to minimize risks 
to life and property from geologic, flood, and fire hazard.  In addition, the LCP requires a 
geologic/soils/geotechnical study that identifies any geologic hazards affecting the 
proposed project site, any necessary mitigation measures, and contains a statement that 
the project site is suitable for the proposed development and that the development will 
be safe from geologic hazard. According to submitted geotechnical and soils 
engineering reports (“Soils Engineering Exploration”, dated January 30, 2002, and 
“Response to City Geotechnical Review Sheets”, dated January 19, 2006 and May 22, 
2006, prepared by Grover-Hollingsworth and Associates Inc.; “Revised Geotechnical 
Recommendations”, dated May 10, 2007, prepared by Grover-Hollingsworth and 
Associates Inc.; and “Proposed Dispersal Field,” dated August 31, 2007, prepared by 
Grover-Hollingsworth and Associates Inc.), the subject site is underlain by a minor 
amount of fill over beach deposits and alluvium at depth. Groundwater is present at a 
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depth of five feet. A liquefaction analysis performed for the site indicates that the beach 
deposits below the groundwater table is liquefiable. However, the geologic consultants 
conclude that the subject property is a suitable site for the proposed development and 
will be safe against hazards from excessive settlement or slippage. The Commission is 
aware of no evidence contesting the findings in these studies, and thus, accepts their 
conclusions.  As such, the Commission finds that the proposed project will serve to 
ensure general geologic and structural integrity on site.  However, the Commission also 
finds that the submitted geotechnical and soils engineering reports include a number of 
recommendations to ensure the geologic stability and geotechnical safety of the site. To 
ensure that the recommendations of the geologic and geotechnical engineering 
consultants are incorporated into all new development, the Commission finds it 
necessary to impose Special Condition One (1), which requires the applicant to 
incorporate all geologic and geotechnical recommendations of the consulting geologist 
and geotechnical engineer into the final project plans to ensure structural and site 
stability. The final plans approved by the consultants shall be in substantial conformance 
with the plans approved by the Commission relative to construction, foundations, 
grading, drainage, and septic. Any substantial changes to the proposed development 
approved by the Commission that may be recommended by the consultants shall require 
an amendment to the permit or a new coastal permit.

As discussed above, the applicant’s engineering consultants have indicated that the 
proposed development will serve to ensure relative geologic and structural stability on 
the subject site.  However, the proposed development is located on a parcel adjacent to 
Malibu Lagoon that possesses a high water table and liquefiable substrate. The 
Commission finds that because there remains some inherent risk in building on the 
subject site, and due to the fact that the proposed project is located in an area subject to 
an extraordinary potential for damage or destruction from flooding, liquefaction, and 
wildfire, the Commission can only approve the project if the applicant assumes the 
liability from the associated risks as required by Special Condition Two (2).  The 
assumption of risk will show that the applicant is aware of and appreciates the nature of 
the hazards that exist on the site and that may adversely affect the stability or safety of 
the proposed development. In addition, the Commission finds it necessary to impose 
Special Condition Eight (8), as required by Malibu LUP Policy 4.42. Special 
Condition Eight (8) requires the applicant to record a deed restriction that imposes the 
terms and conditions of this permit as restrictions on use and enjoyment of the property 
and provides any prospective purchaser of the site with recorded notice that the 
restrictions are imposed on the subject property. 

The Commission also finds that the minimization of site erosion will add to the stability of 
the site. In addition, the Malibu LCP requires that graded and disturbed areas be 
revegetated to minimize erosion.  Erosion can best be minimized by requiring the 
applicant to landscape all disturbed and graded areas of the site with native plants 
compatible with the surrounding environment.  Invasive and non-native plant species are 
typically characterized as having a shallow root structure in comparison with their high 
surface/foliage weight and/or require a greater amount of irrigation and maintenance 
than native vegetation.  The Commission finds that non-native and invasive plant 
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species with high surface/foliage weight and shallow root structures do not serve to 
stabilize bluff slopes and bluff top areas and that instead such vegetation adversely 
affects the geologic stability of the project site.  In comparison, the Commission finds 
that native plant species are typically characterized not only by a well developed and 
extensive root structure in comparison to their surface/foliage weight, which helps to 
stabilize the soils, but also by their low irrigation and maintenance requirements.  Malibu 
LCP policy 3.119 requires that landscaping for erosion control purposes consist entirely 
of native or drought-tolerant non-invasive plants.  Within Zone A, as designated on the 
fuel modification plan, non-invasive ornamental plants are acceptable.  Typically, Zone A 
is a 20 foot irrigated zone immediately surrounding the structure.  Therefore, in order to 
ensure the stability and geotechnical safety of the site, Special Condition Ten (10) 
requires that all proposed disturbed and graded areas on the subject site are stabilized 
with native and limited non-invasive ornamental vegetation. 

The project will increase the amount of impervious coverage on-site, which may 
increase both the quantity and velocity of stormwater runoff. If not controlled and 
conveyed off-site in a non-erosive manner, this runoff will result in increased erosion, 
adversely affect site stability, and degrade water quality. The applicant’s geologic / 
geotechnical consultant has recommended that site drainage be collected and 
distributed in a non-erosive manner.  In addition, the Malibu LCP Policy 4.10 requires 
that “new development shall provide adequate drainage and erosion control facilities that 
convey site drainage in a non-erosive manner in order to minimize hazards resulting 
from increased runoff, erosion and other hydrologic impacts to streams”. Therefore, to 
ensure that drainage is conveyed off site in a non-erosive manner, the Commission finds 
that it is necessary to require the applicant, as required by Special Condition Three (3),
to prepare and implement drainage and polluted runoff management plans for the 
construction and post-construction phases of development that are prepared by the 
consulting engineer.

Therefore, the Commission finds that the proposed project, as conditioned, is consistent 
with the applicable policies of Chapter 4 (Hazards and Shoreline/Bluff Development) of 
the Malibu LUP, including Section 30253 of the Coastal Act, which is incorporated as 
part of the LUP, and applicable standards of Chapter 9 (Hazards) of the Malibu LIP. 

E. VISUAL RESOURCES 

The Malibu LCP provides for the protection of scenic and visual resources, including 
views of the beach and ocean, views of mountains and canyons, and views of natural 
habitat areas. The LCP identifies Scenic Roads, which are those roads within the City 
that traverse or provide views of areas with outstanding scenic quality that contain 
striking views of natural vegetation, geology, and other unique natural features, 
including the beach and ocean.  The Malibu LCP requires that new development not be 
visible from scenic roads or public viewing areas. Where this is not feasible, new 
development must minimize impacts through siting and design measures.  
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Section 30251 of the Coastal Act, which is incorporated as part of the Malibu LCP, 
requires that visual qualities of coastal areas shall be considered and protected, 
landform alteration shall be minimized, and where feasible, degraded areas shall be 
enhanced and restored.  Section 30251 of the Coastal Act states that: 

The scenic and visual qualities of coastal areas shall be considered and protected as a 
resource of public importance.  Permitted development shall be sited and designed to 
protect views to and along the ocean and scenic coastal areas, to minimize the alteration 
of natural land forms, to be visually compatible with the character of surrounding areas, 
and, where feasible, to restore and enhance visual quality in visually degraded areas.  
New development in highly scenic areas such as those designated in the California 
Coastline Preservation and Recreation Plan prepared by the Department of Parks and 
Recreation and by local government shall be subordinated to the character of its setting. 

In addition, the following LCP policies are applicable in this case: 

6.1 The Santa Monica Mountains, including the City, contain scenic areas of regional and 
national importance. The scenic and visual qualities of these areas shall be protected 
and, where feasible, enhanced. 

6.2 Places on and along public roads, trails, parklands, and beaches that offer scenic 
vistas are considered public viewing areas. Existing public roads where there are 
views of the ocean and other scenic areas are considered Scenic Roads.  Public 
parklands and riding and hiking trails which contain public viewing areas are shown 
on the LUP Park Map. The LUP Public Access Map shows public beach parks and 
other beach areas accessible to the public that serve as public viewing areas. 

6.4 Places on, along, within, or visible from scenic roads, trails, beaches, parklands and 
state waters that offer scenic vistas of the beach and ocean, coastline, mountains, 
canyons and other unique natural features are considered Scenic Areas.  Scenic 
Areas do not include inland areas that are largely developed or built out such as 
residential subdivisions along the coastal terrace, residential development inland of 
Birdview Avenue and Cliffside Drive on Point Dume, or existing commercial 
development within the Civic Center and along Pacific Coast Highway east of Malibu 
Canyon Road.  

6.5 New development shall be sited and designed to minimize adverse impacts on scenic 
areas visible from scenic roads or public viewing areas to the maximum feasible 
extent. If there is no feasible building site location on the proposed project site where 
development would not be visible, then the development shall be sited and designed 
to minimize impacts on scenic areas visible from scenic highways or public viewing 
areas, through measures including, but not limited to, siting development in the least 
visible portion of the site, breaking up the mass of new structures, designing 
structures to blend into the natural hillside setting, restricting the building maximum 
size, reducing maximum height standards, clustering development, minimizing 
grading, incorporating landscape elements, and where appropriate, berming.  

6.6 Avoidance of impacts to visual resources through site selection and design 
alternatives is the preferred method over landscape screening. Landscape screening, 
as mitigation of visual impacts shall not substitute for project alternatives including 
resiting, or reducing the height or bulk of structures. 
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6.13 New development in areas visible from scenic roads or public viewing areas shall 
incorporate colors and exterior materials that are compatible with the surrounding 
landscape. The use of highly reflective materials shall be prohibited. 

6.15 Fences, walls, and landscaping shall not block views of scenic areas from scenic 
roads, parks, beaches, and other public viewing areas. 

6.23 Exterior lighting (except traffic lights, navigational lights, and other similar safety 
lighting) shall be minimized, restricted to low intensity fixtures, shielded, and 
concealed to the maximum feasible extent so that no light source is directly visible 
from public viewing areas. Night lighting for sports courts or other private 
recreational facilities in scenic areas designated for residential use shall be 
prohibited.

Section 30251 of the Coastal Act, which is incorporated as part of the Malibu LCP, 
requires that visual qualities of coastal areas shall be considered and protected, 
landform alteration shall be minimized, and where feasible, degraded areas shall be 
enhanced and restored.

The applicant proposes to construct a two-story, 5,200 sq. ft. single-family residence, 
with attached 1,368 sq. ft. garage, pool, spa, and alternative onsite wastewater 
treatment system on a 0.41-acre parcel within a residential neighborhood. The subject 
property is bounded by existing residential development to the west and east, Malibu 
Lagoon State Park to the north, and Malibu Colony Drive to the south. The property is 
not located along the beachfront and would not obstruct ocean views from any public 
viewing areas. The subject property is, however, partially visible from Malibu Lagoon 
State Park, public parkland that is situated adjacent to the applicant’s north (rear) 
property line. The proposed project is sited in line with existing residential development 
and would not be significantly visible from public parkland. The proposed project has 
also been designed to conform to the scale and character of the other residences in the 
neighborhood. The proposed 5,200 sq. ft. residence is two-story and 30 feet in height. 
Although the structure will be visible from parkland, reducing the proposed structure 
further to one-story, or 18 feet in height, or reducing the structure footprint, would not 
significantly reduce adverse visual impacts.  

Since the project site will be visible from a public viewing area, mitigation to address 
potential visual impacts is needed for the proposed residence.  The visual impact of the 
proposed structure can be minimized by requiring the structure be finished in a color 
consistent with the surrounding natural landscape and, further, by requiring that non-
reflective materials are used. To ensure visual impacts associated with the structure’s 
appearance are minimized, the Commission requires the applicant to use colors 
compatible with the surrounding environment and non-reflective materials, as detailed in 
Special Condition Six (6).

In addition, Policy 6.23 of the Malibu LCP specifically restricts exterior lighting to be 
minimized and restricted to low intensity fixtures, shielded, and concealed to the 
maximum extent feasible so that no light source is directly visible from public viewing 
areas or the beach and ocean area in order to eliminate the adverse individual and 
cumulative visual impacts associated with the lighting of such areas visible from public 
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areas.  In order to mitigate any potential future visual and environmental impacts of the 
proposed project, the Commission finds it necessary to require that exterior lighting to 
be minimized and restricted to low intensity fixtures, shielded, and concealed to the 
maximum extent feasible so that no light source is directly visible from public viewing 
areas or the beach and ocean area, as specified in Special Condition Five (5).

Special Condition Eight (8) requires the applicant to record a deed restriction that 
imposes the terms and conditions of this permit as restrictions on use and enjoyment of 
the property and provides any prospective purchaser of the site with recorded notice 
that the restrictions are imposed on the subject property. 

In summary, the proposed project, as conditioned, will not result in any significant 
adverse impacts to scenic public views or the character of the surrounding area in this 
portion of Malibu.  In addition, the project, as conditioned is the least environmentally 
damaging alternative and there are no alternatives that would lessen any significant 
adverse impact on scenic and visual resources.  Thus, the Commission finds that the 
proposed project is consistent, as conditioned, with applicable policies of the Malibu 
LCP.

F. ENVIRONMENTALLY SENSITIVE HABITAT AND WATER QUALITY 

The following policies of Chapter Three of the Coastal Act are incorporated as part of 
the City of Malibu LUP: 

Section 30230 

Marine resources shall be maintained, enhanced, and where feasible, restored.  Special 
protection shall be given to areas and species of special biological or economic 
significance.  Uses of the marine environment shall be carried out in a manner that will 
sustain the biological productivity of coastal waters and that will maintain healthy 
populations of all species of marine organisms adequate for long-term commercial, 
recreational, scientific, and educational purposes. 

Section 30231

The biological productivity and the quality of coastal waters, streams, wetlands, 
estuaries, and lakes appropriate to maintain optimum populations of marine organisms 
and for the protection of human health shall be maintained and, where feasible, restored 
through, among other means, minimizing adverse effects of waste water discharges and 
entrainment, controlling runoff, preventing depletion of ground water supplies and 
substantial interference with surface water flow, encouraging waste water reclamation, 
maintaining natural vegetation buffer areas that protect riparian habitats, and 
minimizing alteration of natural streams. 

Section 30240 

(a) Environmentally sensitive habitat areas shall be protected against any significant 
disruption of habitat values, and only uses dependent on those resources shall be 
allowed within those areas. 
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(b) Development in areas adjacent to environmentally sensitive habitat areas and parks 
and recreation areas shall be sited and designed to prevent impacts which would 
significantly degrade those areas, and shall be compatible with the continuance of 
those habitat and recreation areas. 

In addition, the City of Malibu certified LUP contains policies that protect the 
environmentally sensitive habitat areas of the City. LUP Policy 3.8 states that 
Environmentally Sensitive Habitat Areas (ESHAs) shall be protected against significant 
disruption of habitat values, and only uses dependent on such resources shall be 
allowed within such areas. The LUP policies also establish the protection of areas 
adjacent to ESHA through the provision of buffers. Natural vegetation buffer areas must 
be provided around ESHA that are of sufficient size to prevent impacts that would 
significantly degrade these areas. Development, including fuel modification, shall not be 
permitted within required buffer areas.

LUP Policy 3.23 states the following: 

Development adjacent to ESHAs shall minimize impacts to habitat values or sensitive 
species to the maximum extent feasible. Native vegetation buffer areas shall be 
provided around ESHAs to serve as transitional habitat and provide distance and 
physical barriers to human intrusion. Buffers shall be of a sufficient size to ensure the 
biological integrity and preservation of the ESHA they are designed to protect. All 
buffers shall be a minimum of 100 feet in width, except for the case addressed in 
Policy 3.27.

Policy 3.31 of the LUP states that permitted development located within or adjacent to 
ESHA and/or parklands that adversely impact those areas may include open space or 
conservation restrictions or easements over ESHA, ESHA buffer, or parkland buffer in 
order to protect resources. 

The certified Local Implementation Plan (LIP) contains standards and policies to 
implement the Land Use Plan.  Chapter 4 of the LIP specifically addresses 
environmentally sensitive habitat areas (ESHA). The ESHA overlay provisions apply to 
those areas designated ESHA on the Malibu LIP ESHA overlay map and those areas 
within 200 feet of designated ESHA. Additionally, those areas not mapped as ESHA, 
but found to be ESHA under the provisions of Section 4.3 of the Malibu LIP are also 
subject to these provisions. The purpose of the ESHA overlay zone is to protect and 
preserve areas in which plant or animal life or their habitats are either rare or especially 
valuable because of their special nature or role in an ecosystem and which could easily 
be disturbed or degraded by human activities and development.  The environmentally 
sensitive habitat overlay zone not only extends over an ESHA area itself but also 
includes buffers necessary to ensure continued protection of habitat areas.  Only uses 
dependent on the environmentally sensitive habitat areas and which do not result in 
significant disruption of habitat values are permitted in the ESHA overlay zone. 

Section 4.6.1 of the Malibu LIP states, in part, the following with regard to buffers: 
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New development adjacent to the following habitats shall provide native vegetation 
buffer areas to serve as transitional habitat and provide distance and physical 
barriers to human intrusion. Buffers shall be of a sufficient size to ensure the 
biological integrity and preservation of the habitat they are designed to protect. 
Vegetation removal, vegetation thinning, or planting of non-native or invasive 
vegetation shall not be permitted within buffers except as provided in Section 4.6.1 
(E) or (F) of the Malibu LIP. The following buffer standards shall apply: 

B. Wetlands 

New development shall provide a buffer of no less than 100 feet in width from the 
upland limit of the wetland. 

The Commission recognizes that new development in Malibu and the Santa Monica 
Mountains has the potential to adversely impact coastal water quality through the 
removal of native vegetation, increase of impervious surfaces, increase of runoff, 
erosion, and sedimentation, introduction of pollutants such as petroleum, cleaning 
products, pesticides, and other pollutant sources, as well as effluent from septic 
systems.

The Malibu LCP incorporates Section 30231 of the Coastal Act, which states: 

The biological productivity and the quality of coastal waters, streams, wetlands, 
estuaries, and lakes appropriate to maintain optimum populations of marine 
organisms and for the protection of human health shall be maintained and, where 
feasible, restored through, among other means, minimizing adverse effects of waste 
water discharges and entrainment, controlling runoff, preventing depletion of ground 
water supplies and substantial interference with surface water flow, encouraging 
waste water reclamation, maintaining natural vegetation buffer areas that protect 
riparian habitats, minimizing alteration of natural streams. 

Further, the following LUP water quality policies are applicable: 

3.100 New development shall be sited and designed to minimize impacts to water 
quality from increased runoff volumes and nonpoint source pollution. All new 
development shall meet the requirements of the Los Angeles Regional Water 
Quality Control Board (RWQCB) in its the Standard Urban Storm Water 
Mitigation Plan For Los Angeles County And Cities In Los Angeles County 
(March 2000)  (LA SUSMP) or subsequent versions of this plan.  

3.102 Post-construction structural BMPs (or suites of BMPs) should be designed to 
treat, infiltrate, or filter the amount of stormwater runoff produced by all storms 
up to and including the 85th percentile, 24-hour storm event for volume-based 
BMPs and/or the 85th percentile, 1-hour storm event (with an appropriate safety 
factor, i.e. 2 or greater) for flow-based BMPs. This standard shall be consistent 
with the most recent Los Angeles Regional Water Quality Control Board 
municipal stormwater permit for the Malibu region or the most recent California 
Coastal Commission Plan for Controlling Polluted Runoff, whichever is more 
stringent. 

3.110 New development shall include construction phase erosion control and 
polluted runoff control plans. These plans shall specify BMPs that will be 
implemented to minimize erosion and sedimentation, provide adequate 
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sanitary and waste disposal facilities and prevent contamination of runoff by 
construction chemicals and materials. 

3.111 New development shall include post-development phase drainage and polluted 
runoff control plans. These plans shall specify site design, source control and 
treatment control BMPs that will be implemented to minimize post-construction 
polluted runoff, and shall include the monitoring and maintenance plans for 
these BMPs.  

3.125 Development involving onsite wastewater discharges shall be consistent with 
the rules and regulations of the L.A. Regional Water Quality Control Board, 
including Waste Discharge Requirements, revised waivers and other 
regulations that apply. 

3.126 Wastewater discharges shall minimize adverse impacts to the biological 
productivity and quality of coastal streams, wetlands, estuaries, and the ocean.  
On-site treatment systems (OSTSs) shall be sited, designed, installed, 
operated, and maintained to avoid contributing nutrients and pathogens to 
groundwater and/or surface waters.  

3.127 OSTSs shall be sited away from areas that have poorly or excessively drained 
soils, shallow water tables or high seasonal water tables that are within 
floodplains or where effluent cannot be adequately treated before it reaches 
streams or the ocean. 

3.131 The construction of private sewage treatment systems shall be permitted only 
in full compliance with the building and plumbing codes and the requirements 
of the LA RWQCB. A coastal development permit shall not be approved unless 
the private sewage treatment system for the project is sized and designed to 
serve the proposed development and will not result in adverse individual or 
cumulative impacts to water quality for the life of the project. 

3.138 New septic systems shall be sited and designed to ensure that impacts to 
ESHA, including those impacts from grading and site disturbance and the 
introduction of increased amounts of groundwater, are minimized. Adequate 
setbacks and/or buffers shall be required to protect ESHA and other surface 
waters from lateral seepage from the sewage effluent dispersal systems.  

3.141 Applications for a coastal development permit for OSTS installation and 
expansion, where groundwater, nearby surface drainages and slope stability 
are likely to be adversely impacted as a result of the projected effluent input to 
the subsurface, shall include a study prepared by a California Certified 
Engineering Geologist or Registered Geotechnical Engineer that analyzes the 
cumulative impact of the proposed OSTS on groundwater level, quality of 
nearby surface drainages, and slope stability. Where it is shown that the OSTS 
will negatively impact groundwater, nearby surface waters, or slope stability, 
the OSTS shall not be allowed. 

Analysis

The applicant proposes to construct a two-story, 5,200 sq. ft. single-family residence, 
with attached 1,368 sq. ft. garage, pool, spa, and alternative onsite wastewater 
treatment system on a 0.41-acre parcel at 23405 Malibu Colony Drive, Malibu (Exhibits 
1-10). The subject property lies within the City’s Malibu Colony Overlay District, an 
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overlay zoning district wherein certain development standards (including, building 
height, front, rear, and side setback standards) substitute for the general residential 
standards that apply City-wide. The subject 0.41-acre parcel is 167 feet deep by 50 feet 
wide and is bounded by existing residential development to the west, a tennis court and 
residential development to the east, and Malibu Colony Drive to the south. The site is 
currently vacant and is comprised of ornamental landscaping, including two Monterey 
Cypress trees and two Ficus trees. Several mature Monterey Cypress trees exist on the 
adjoining property to the west, all of which are clustered along their shared property line 
(Exhibits 2, 3). Malibu Lagoon, a wetland/estuary environment that is mapped as an 
Environmentally Sensitive Habitat Area (“ESHA”) on the Malibu LCP ESHA maps, lies 
to the north of the property.

A June 3, 2005 Wetland Delineation Study prepared by the applicant’s consulting 
biologist, TeraCor Resource Management, found that the upper limit of the Malibu 
Lagoon ESHA is 10 feet from the lagoon waterline recorded on May 22, 2005 by 
TeraCor’s wetland specialists. The City Biologist concurred with the TeraCor 
delineation. The ESHA boundary, as determined by the applicant’s biologist and the 
City, is located 65-67 feet from the rear property line. As such, 33 feet of the required 
100 foot wetland ESHA buffer is situated on the subject parcel. 

ESHA Delineation

In its September 2007 substantial issue determination on the subject appeal, the 
Commission found a lack of adequate analysis regarding the boundaries of the off-site 
ESHA and a misapplication of the LCP policies raised a substantial issue in terms of the 
project’s conformance with the ESHA protection provisions of the Malibu LCP. 

As mentioned previously, a June 3, 2005 delineation of the off-site wetland prepared by 
TeraCor found that the upland limit of the off-site wetland ESHA was 65-67 feet from the 
rear property line of the subject parcel. The City Biologist concurred with this ESHA 
delineation and a 100-foot ESHA buffer that extends 33 feet onto the subject property 
was required by the City (Exhibit 3).  The wetland ESHA determination was based 
upon a wetland delineation conducted by the applicant’s consulting biologist.  The 
biologist’s 2005 report states that the delineation was prepared using the U.S. Army 
Corps of Engineers’ Wetland Delineation Manual in conjunction with the wetland 
delineation provisions contained in the Malibu LCP (LIP Section 4.4.3), in which a 
wetland and its upland limit are defined as follows (in accordance with Public Resources 
Code Section 13577(b)(1)):

Wetland shall be defined as land where the water table is at, near, or above the 
land surface long enough to promote the formation of hydric soils or to support 
the growth of hydrophytes, and shall also include those types of wetlands where 
vegetation is lacking and soil is poorly developed or absent as a result of 
frequent and drastic fluctuations of surface water levels, wave action, water flow, 
turbidity or high concentrations of salts or other substances in the substrate. 
Such wetlands can be recognized by the presence of surface water or saturated 
substrate at some time during each year and their location within, or adjacent to, 

634 of 709



A-4-MAL-07-095 (Margolis)
 Page 24

vegetated wetlands or deep-water habitats. For purposes of this section, the 
upland limit of a wetland shall be defined as: 

A. the boundary between land with predominantly hydrophytic cover and 
land with predominently mesophytic or xerophytic cover; 

B. the boundary between soil that is predominently hydric and soil that is 
predominently nonhydric 

C. in the case of wetlands without vegetation or soils, the boundary between 
land that is flooded or saturated at some time during years of normal 
precipitation, and land that is not.

Based on that definition, if hydric soils or hydrophytic vegetation predominate, or if the 
relevant surface hydrology is present, then the area is considered part of the “wetland”. 
In the case of the subject wetland delineation report, the biologists identified a 1-2 foot 
strip of unvegetated mudflat adjacent to the water’s edge that was bordered by an 
approximately 10 foot wide strip of coastal salt marsh vegetation. It was determined that 
both the salt marsh and mud flat areas meet all three wetland parameters and are 
recommended by the biologist to be considered wetland ESHA (Exhibit 11).  

The delineation report identifies the area upslope of the delineated salt marsh area as 
consisting of predominantly upland vegetation (a mosaic of saltbush, mulefat, and non-
native grasses) and non-hydric soil (Exhibit 11). However, Commission staff biologist, 
Dr. Jonna Engel, reviewed the 2005 wetland delineation report and concluded that there 
were flaws in the biological consultant’s analysis of the upslope area that indicated the 
delineated upland limit of the wetland might not be accurate. 

Three separate vegetative communities were delineated within the area defined by the 
consulting biologist as upland: saltbush scrub, saltbush/mulefat scrub, and non-native 
grassland (see polygons on Exhibit 11). Six sampling plots were utilized to analyze 
vegetation, soils, and hydrology.  The location of these plots are also indicated on 
Exhibit 11. In sampling plot #6 within the saltbush/mulefat scrub polygon, the data sheet 
indicates that saltbush, a dominent species within the plot, is an upland indicator 
species and since less than 50% of the dominent species within the plot are wetland 
indicators, it was concluded that the area was not wetland based on vegetation. 
However, saltbush is a wetland indicator species that is found 50% of the time in 
wetlands. TeraCor biologist, Timothy Searl, clarified this issue for Commission staff in 
his September 2, 2007 letter which states that the data form for sampling plot #6 
indicated only the genus for saltbush and not the species. There were actually two 
saltbush species present in that polygon: Big Saltbush (native) and Waxy Saltbush 
(non-native). Waxy saltbush is not listed as a wetland indicator species in the 1988 
National List of Plant Species That Occur in Wetlands. Therefore, the lack of dominant 
listed wetland indicator species and lack of hydrology and hydric soils in this polygon 
resulted in TeraCor’s determination that the area is not a wetland. Commission staff 
biologist Dr. Engel has reviewed TeraCor’s September 2, 2007 letter and found it 
provided the necessary additional information to support the non-wetland determination.  

635 of 709



A-4-MAL-07-095 (Margolis)
 Page 25

The other information that had previously raised an issue regarding the accuracy of the 
ESHA delineation had to do with the fact that no sampling was conducted within the 
polygon labeled saltbush scrub on the 2005 wetland delineation map. Since saltbush is 
a wetland indicator species, the lack of any analysis of the soil and vegetation 
characteristics within this polygon is a significant omission in the study that raises an 
issue regarding the accuracy of where the boundary between predominately wetland 
and predominately upland was delineated. To clarify this issue, TeraCor performed a 
field assessment within the saltbush scrub polygon on January 31, 2008. An addendum 
report on the results of the assessment was received by Commission staff on February  
11, 2008.  The report states that the saltbush scrub polygon does not qualify as a 
wetland because upland vegetation was dominant, hydrology was absent, and soils 
were non-hydric.  Commission staff biologist Dr. Engel has reviewed TeraCor’s 
sampling report and concurrs with the conclusions of the wetland delineation.

Lastly, issue was raised in the subject appeal regarding whether the identified upland 
habitat adjacent to the property and Malibu Lagoon wetland met the definition of ESHA. 
When the proposed project was considered by the City of Malibu, the “upland” area was 
not analyzed by the City or the biological consultant for inclusion as ESHA itself. The 
scope of the 2005 biological consultant’s assessment was limited to discerning wetland 
ESHA. The biologist’s 2005 ESHA report concludes that: 

It is the opinion of TeraCor that the upper limit of the Malibu Lagoon wetland 
ESHA is 10 feet from the lagoon water line recorded on 22 May 2005 by TeraCor 
wetland specialists. It is also our opinion that the upland limit of the wetland 
boundary is 65-67 feet from the Margolis property line. A standard 100 foot 
structural setback to the wetland ESHA is recommended.   

In their September 2, 2007 response letter to Commission staff regarding the appeal, 
the applicant’s consulting biologist, TeraCor, states that the upland areas adjacent to 
the property and lagoon are disturbed, consist largely of non-native vegetation, and do 
not support sensitive bird, reptile, or mammal species. TeraCor concludes that the 
upland areas do not meet the definition of ESHA. The area between the subject 
property and the lagoon is bisected by a State Parks public access/maintenance road. 
The relatively small strips of upland vegetation on either side of the road is disturbed 
and contains predominantly non-native vegetation according to TeraCor’s surveys. 
Commission staff is currently processing a coastal development permit application for a 
large-scale restoration project at Malibu Lagoon State Park. To enhance lagoon habitat 
value and function, the proposed restoration project involves changing the lagoon’s 
configuration, planting native species and removing non-native species. While the 
upland areas adjacent to the applicant’s property and Malibu Lagoon possesses 
important transitional habitat value and wetland buffer function, the upland areas 
currently do not contain plant or animal life, or habitat for plant or animal life, that is 
either rare or especially valuable because of its special nature or role in the ecosystem. 
Based on the available information, the Commission concludes that the upland-
vegetated areas adjacent to the site do not meet the definition of ESHA and the 
delineated off-site ESHA boundary (65-67 feet from the applicant’s rear property line) is 
indeed accurate. The project approved by the City was designed such that the proposed 
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pool, spa, residence, garage, and septic system are all situated at least 33 feet from the 
rear property line that fronts the lagoon in order to provide a 100-foot buffer from 
adjacent ESHA on State parkland. However, a 493 sq. ft. subsurface dispersal field 
associated with the proposed alternative onsite wastewater treatment system was 
located within the ESHA buffer area on-site, adjacent to the rear property line. The 
applicant has since re-designed the project to relocate the septic system outside the 
ESHA buffer area. As such, all proposed development will provide the required 100-foot 
buffer from ESHA. 

Although the applicant is providing the 100-foot buffer from ESHA as required by the 
LCP, it should be noted that the Commission disagrees with an LCP interpretation the 
City of Malibu made during their consideration of the project. The City made the 
argument that the ESHA buffer provisions of the LCP were not applicable in this case 
because the property lies within the Malibu Colony Overlay District, an area that 
possesses a unique set of development standards. The City claims that the overlay 
district development standards take priority over any inconsistent development 
standards found in the LCP, including ESHA standards. The rear yard setback 
requirement for non-beachfront lots in the Malibu Colony is twenty (20) feet, as 
measured from the property line to the wall of the structure. The City asserts that this 
setback is the only setback required for the rear yard of the subject parcel that fronts 
Malibu Lagoon, and a 100-ft. buffer from off-site ESHA is no longer required.  

As detailed in LIP Section 3.4.1, the Malibu Colony overlay provisions replace the City-
wide residential development standards found in LIP Section 3.6. However, as stated in 
LIP Section 3.4: “All uses within the boundaries of an overlay zone shall comply with the 
provisions of the overlay zone in addition to applicable standards of the underlying 
zone, other provisions of this ordinance, and other provisions of law”. So, it is clear that 
the Malibu Colony overlay standards do not override those of the ESHA Overlay. 
Furthermore, as provided in Malibu Land Use Plan (LUP) Policy 3.30:  

Protection of ESHA and public access shall take priority over other development 
standards and where there is any conflict between general development 
standards and ESHA and/or public access protection, the standards that are 
most protective of ESHA and public access shall have precedence.  

The City referred to the “specific” standards of the Malibu Colony Overlay District as 
though they are distinct from the “general” development standards referred to by LUP 
Policy 3.30. However, the LCP makes no such distinction. Rather, it is clear that the 
standards contained in the Malibu Colony Overlay District are the same type of standard 
as, and substitute for, the general development standards that apply City-wide.  They 
are specific to this overlay district, but their subject-matter is still such that they are 
“general” development standards for that unique location.  Moreover, in the first line of 
Policy 3.30, as quoted above, it refers simply to “other development standards,” with no 
reference to “general” or “specific.”  Thus, neither the standards in the Malibu Colony 
Overlay District nor any other development standards in the LCP supplant the ESHA 
requirements. Therefore, even if there were a conflict between the provisions of the 
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Malibu Colony Overlay District and the ESHA policies and provisions, the more 
restrictive ESHA buffer standards must be applied.

ESHA Buffer

Malibu Lagoon, a wetland/estuary environment that is mapped as an Environmentally 
Sensitive Habitat Area (“ESHA”) on the Malibu LCP ESHA maps, lies to the north of the 
subject property. Section 4.3 of the Malibu LIP states that the actual physical extent of 
habitat meeting the definition of “environmentally sensitive area” shall be based on a 
site-specific biological study and available independent evidence. As mentioned 
previously, a site-specific biological assessment for the project found that a portion of 
the subject parcel is situated within 100 feet of off-site ESHA. The applicant designed 
the project such that the proposed pool, spa, residence, and garage are all situated at 
least 33 feet from the rear property line that fronts the adjacent lagoon ESHA in order to 
provide the required 100-foot buffer. However, as approved by the City of Malibu, the 
project previously included a 493 sq. ft. subsurface dispersal field associated with the 
proposed alternative onsite wastewater treatment system (OWTS) that was located 
within the ESHA buffer area on-site, adjacent to the rear property line. Septic system 
dispersal fields meet the definition of “development” under the LCP and are not a 
permitted use in an ESHA buffer pursuant to Section 4.5.4 of the City’s LIP. The City did 
not analyze siting and design alternatives to avoid placement of the OWTS and 
dispersal field within the ESHA buffer during their review of the project. The 
Commission concluded at the substantial issue determination hearing on the subject 
appeal in September 2007 that, at a minimum, the location of the OWTS aspect of the 
approved project presented a substantial issue with respect to whether it provides an 
adequate buffer from the adjacent wetland ESHA. The applicant has since provided 
Commission staff with a revised OWTS plan in which the subsurface septic dispersal 
field on the property has been relocated outside of the 33 foot ESHA buffer area on the 
property (Exhibit 4). The City of Malibu Environmental Health Department has reviewed 
and approved the revision. As such, the proposed project is consistent with Section 
4.6.1 of the Malibu LIP, in that the development will provide a sufficient buffer from the 
off-site ESHA. 

In order to ensure that no additions or improvements are made to the property without 
due consideration of the ESHA impacts, the Commission finds it necessary to require a 
future development restriction, which requires the applicant to obtain an amended or 
new coastal permit if additions or improvements to the site are proposed in the future, 
as detailed in Special Condition Seven (7).  In addition, Special Condition Eight (8)
requires the applicant to record a deed restriction that imposes the terms and conditions 
of this permit as restrictions on use and enjoyment of the property and provides any 
prospective purchaser of the site with recorded notice that the restrictions are imposed 
on the subject property.

The Commission has determined that in conjunction with siting new development to 
avoid impacts to ESHA, additional actions can be taken to minimize adverse impacts to 
ESHA. The Commission finds that the use of non-native and/or invasive plant species 
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for residential landscaping results in both direct and indirect adverse effects to native 
plants species indigenous to the Malibu/Santa Monica Mountains area.  Adverse effects 
from such landscaping result from the direct occupation or displacement of native plant 
communities by new development and associated non-native landscaping.  Indirect 
adverse effects include offsite migration and colonization of native plant habitat by non-
native/invasive plant species (which tend to outcompete native species) adjacent to new 
development.  The Commission notes that the use of exotic plant species for residential 
landscaping has already resulted in significant adverse effects to native plant 
communities in the Malibu/Santa Monica Mountains area.  Therefore, in order to 
minimize adverse effects to the indigenous plant communities of the Malibu/Santa 
Monica Mountains area, Special Condition Ten (10) requires that landscaping consist 
primarily of native plant species and that invasive plant species shall not be used. 

Monterey Cypress Trees

There is a windrow of approximately 14 Monterey Cypress trees that line the western 
property line of the subject parcel. One of the appellants, Steve Littlejohn, is the son of 
the neighboring property owner whose property contains the Cypress tree grove. While 
most of the Cypress tree trunks reside on the neighboring property, the tree roots and 
canopies extend over the west edge of the subject property (Exhibit 10). According to 
the consulting arborist of the applicant, in a March 16, 2007 letter, only 6 of the 14 
Cypress trees are in a healthy condition (Exhibit 12).  A December 5, 2006 Biological 
Study prepared by TeraCor found that the trees were being utilized by Osprey, Great 
Egret, Black-crowned Night Heron, Great Blue Heron, Red-shouldered Hawk, Cooper’s 
Hawk, Red-tailed Hawk, and Great-horned Owl. In particular, the herons and egrets 
roost in the trees when not actively feeding in the Malibu Lagoon estuary. The Osprey is 
a California Department of Fish & Game “Species of Special Concern”. Great Egret is 
not a listed species, but they are uncommon in Southern California.

At the substantial issue determination hearing on the subject appeal, the Commission 
found that the appellants contention that the approved project does not conform to the 
ESHA protection policies and provisions of the certified LCP with regard to the Cypress 
trees raised a substantial issue. The City did not analyze whether the trees met or failed 
to meet the definition of an environmentally sensitive habitat area (ESHA). Section 4.3 
of the Malibu LIP states that the City shall determine the physical extent of habitat 
meeting the definition of “environmentally sensitive area” on the project site, based on a 
site-specific biological study, as well as available independent evidence.

Monterey Cypress trees are not native to this region of California, and are not afforded 
protection under the City’s Native Tree Protection Ordinance (LIP Chaper 5). However, 
evidence in the record suggests the trees provide a valuable role in the estuary 
ecosystem. The trees provide benefits to the bird species that utilize them, one of which 
is a species of special concern in California, in that they provide roosting habitat near 
the areas where they forage in the Malibu Lagoon estuary. The height of the trees and 
the dense foliage provide protection from disturbance and predators. However, the trees 
have not been used as a nesting site. A California Department of Fish & Game 
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comment letter to the City of Malibu, dated March 28, 2007, states that the Cypress 
trees provide roosting habitat for herons and raptors, but nesting activity has never been 
documented there. The trees are located in a built-out residential neighborhood subject 
to regular disturbance and neither the trees or bird species that use them are rare, 
easily disturbed, or especially valuable because of their special nature or role in the 
ecosystem. Therefore, the Commission finds that the subject Cypress trees do not meet 
the definition of ESHA under the Malibu LCP. However, the trees do provide habitat 
value for roosting native birds (herons and raptors), and potentially nesting native birds, 
that warrants protection to the maximum extent feasible. 

The California Department of Fish & Game March 28, 2007 letter recognized that there 
was a potential for the project to impact nesting native birds and provided six 
recommendations regarding construction avoiding the breeding bird season, bird 
surveys prior to disturbance activities, minimize tree pruning as feasible, native 
landscaping, and night lighting. Also recognizing the biological importance of the 
Cypress trees, the City of Malibu imposed special conditions on the proposed project to 
address foundation design to protect tree roots, avoidance of construction during 
nesting season, replacement of Cypress trees at a 1:1 ratio as mitigation should any 
trees die as a result of project construction, and limitation on night lighting.  

The proposed 5,200 sq. ft. residential structure with attached 1,368 sq. ft., 6-car garage 
will be a maximum of 30 feet tall and be situated 5 feet from the west property line. The 
applicant requested a “minor modification” to reduce the required cumulative side yard 
setback (25% of total lot width provided by the two side yard setbacks combined) from 
12 feet, 5 inches to 10 feet. The applicant proposes a side yard setback of 5 feet on 
each side, instead of the required 6.25 feet on each side.  The applicant’s request for a 
17% reduction in the cumulative side yard setback requirement is within the parameters 
of a minor modification. In addition, the proposed project will meet the minimum single 
side yard setback requirement of 5 feet. The proposed project site is relatively 
constrained given the width and size of the parcel and proximity to Malibu Lagoon 
ESHA. However, the side yard setback reduction places the proposed residence 5 feet 
from the western property line where the windrow of Cypress trees is located. The 
applicant has modified the design of the structure’s foundation in order to avoid 
destruction to the root zone of one of the adjacent Cypress trees that the building will 
encroach upon. Although none of the trees will require removal as a result of the 
proposed project, the applicant will need to prune several of the Cypress trees to 
accommodate the proposed structure. Since the trees possess biological value and 
should be protected to the maximum extent feasible, the Commission finds it necessary 
to require the applicant to have a certified arborist survey the project site prior to any 
construction activities and flag the construction work area and the Cypress trees and 
their minimum root protection zones to be avoided during all work, as detailed in 
Special Condition Eleven (11). The arborist is to be present on-site during grading and 
tree trimming/pruning operations to monitor the work and ensure the six healthy 
Cypress trees are protected. Should any of the six healthy Cypress trees identified 
above be lost or suffer worsened health or vigor as a result of the project, at least one 
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replacement tree (with at least a 48-inch box size) for every one lost shall be planted on 
the project site as mitigation.

To ensure that the proposed project does not impact potential nesting birds in on-site or 
adjacent trees, Special Condition Twelve (12) requires a qualified biologist with 
experience in conducting bird surveys to conduct bird surveys 30 days prior to 
construction, grading, or tree pruning/trimming to detect any active bird nests in all trees 
on and adjacent to the project site. The last survey should be conducted 3 days prior to 
the initiation of clearance/construction.  If an active nest is located, clearing/construction 
shall be postponed until the nest(s) is vacated and juveniles have fledged and there is 
no evidence of a second attempt at nesting.

The Commission finds that the proposed project, as conditioned, will not result in 
adverse impacts to ESHA and is consistent with the applicable policies of the Malibu 
LCP.

Water Quality

The Commission recognizes that new development in Malibu and the Santa Monica 
Mountains has the potential to adversely impact coastal water quality through the 
removal of native vegetation, increase of impervious surfaces, increase of runoff, 
erosion, and sedimentation, introduction of pollutants such as petroleum, cleaning 
products, pesticides, and other pollutant sources, as well as effluent from septic 
systems.

The Malibu LCP incorporates Section 30231 of the Coastal Act, which states: 

The biological productivity and the quality of coastal waters, streams, wetlands, 
estuaries, and lakes appropriate to maintain optimum populations of marine organisms 
and for the protection of human health shall be maintained and, where feasible, restored 
through, among other means, minimizing adverse effects of waste water discharges and 
entrainment, controlling runoff, preventing depletion of ground water supplies and 
substantial interference with surface water flow, encouraging waste water reclamation, 
maintaining natural vegetation buffer areas that protect riparian habitats, minimizing 
alteration of natural streams. 

Further, the following LUP water quality policies are applicable: 

3.100 New development shall be sited and designed to minimize impacts to water 
quality from increased runoff volumes and nonpoint source pollution. All new 
development shall meet the requirements of the Los Angeles Regional Water 
Quality Control Board (RWQCB) in its the Standard Urban Storm Water 
Mitigation Plan For Los Angeles County And Cities In Los Angeles County 
(March 2000)  (LA SUSMP) or subsequent versions of this plan.  

3.102 Post-construction structural BMPs (or suites of BMPs) should be designed to 
treat, infiltrate, or filter the amount of stormwater runoff produced by all storms 
up to and including the 85th percentile, 24-hour storm event for volume-based 
BMPs and/or the 85th percentile, 1-hour storm event (with an appropriate safety 
factor, i.e. 2 or greater) for flow-based BMPs. This standard shall be consistent 
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with the most recent Los Angeles Regional Water Quality Control Board 
municipal stormwater permit for the Malibu region or the most recent California 
Coastal Commission Plan for Controlling Polluted Runoff, whichever is more 
stringent. 

3.110 New development shall include construction phase erosion control and 
polluted runoff control plans. These plans shall specify BMPs that will be 
implemented to minimize erosion and sedimentation, provide adequate 
sanitary and waste disposal facilities and prevent contamination of runoff by 
construction chemicals and materials. 

3.111  New development shall include post-development phase drainage and polluted 
runoff control plans. These plans shall specify site design, source control and 
treatment control BMPs that will be implemented to minimize post-construction 
polluted runoff, and shall include the monitoring and maintenance plans for 
these BMPs.  

3.125  Development involving onsite wastewater discharges shall be consistent with 
the rules and regulations of the L.A. Regional Water Quality Control Board, 
including Waste Discharge Requirements, revised waivers and other 
regulations that apply. 

3.126 Wastewater discharges shall minimize adverse impacts to the biological 
productivity and quality of coastal streams, wetlands, estuaries, and the ocean.  
On-site treatment systems (OSTSs) shall be sited, designed, installed, 
operated, and maintained to avoid contributing nutrients and pathogens to 
groundwater and/or surface waters.  

3.127 OSTSs shall be sited away from areas that have poorly or excessively drained 
soils, shallow water tables or high seasonal water tables that are within 
floodplains or where effluent cannot be adequately treated before it reaches 
streams or the ocean. 

3.128 New development shall be sited and designed to provide an area for a backup 
soil absorption field in the event of failure of the first field.  

3.130 Subsurface sewage effluent dispersal fields shall be designed, sited, installed, 
operated, and maintained in soils having acceptable absorption characteristics 
determined either by percolation testing, or by soils analysis, or by both. No 
subsurface sewage effluent disposal fields shall be allowed beneath 
nonporous paving or surface covering. 

3.131 New development shall include the installation of low-flow plumbing fixtures, 
including but not limited to flow-restricted showers and ultra-low flush toilets, 
and should avoid the use of garbage disposals to minimize hydraulic and/or 
organic overloading of the OSTS. 

3.132 New development may include a separate greywater dispersal system where 
approved by the Building Safety Department. 

3.133 The construction of private sewage treatment systems shall be permitted only 
in full compliance with the building and plumbing codes and the requirements 
of the LA RWQCB. A coastal development permit shall not be approved unless 
the private sewage treatment system for the project is sized and designed to 
serve the proposed development and will not result in adverse individual or 
cumulative impacts to water quality for the life of the project. 
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3.140 New septic systems shall be sited and designed to ensure that impacts to 
ESHA, including those impacts from grading and site disturbance and the 
introduction of increased amounts of groundwater, are minimized. Adequate 
setbacks and/or buffers shall be required to protect ESHA and other surface 
waters from lateral seepage from the sewage effluent dispersal systems.  

3.141 Applications for a coastal development permit for OSTS installation and 
expansion, where groundwater, nearby surface drainages and slope stability 
are likely to be adversely impacted as a result of the projected effluent input to 
the subsurface, shall include a study prepared by a California Certified 
Engineering Geologist or Registered Geotechnical Engineer that analyzes the 
cumulative impact of the proposed OSTS on groundwater level, quality of 
nearby surface drainages, and slope stability. Where it is shown that the OSTS 
will negatively impact groundwater, nearby surface waters, or slope stability, 
the OSTS shall not be allowed. 

The project site is a vacant infill parcel located in the Malibu Colony residential 
neighborhood adjacent to Malibu Lagoon State Park. The proposed development will 
result in an increase in impervious surfaces, which in turn decreases the infiltrative 
function and capacity of existing permeable land on the project site. The reduction in 
permeable surface area therefore leads to an increase in the volume and velocity of 
stormwater runoff that can be expected to leave the site. The cumulative effect of 
increased impervious surface is that the peak water discharge is increased and the 
peak occurs much sooner after precipitation events. Additionally, grading, excavation 
and disturbance of the site from construction activities and runoff from impervious 
surfaces can result in increased erosion. 

In addition, pollutants commonly found in runoff associated with new residential 
development include petroleum hydrocarbons including oil and grease from vehicles; 
heavy metals; synthetic organic chemicals including paint and household cleaners; soap 
and dirt from washing vehicles; dirt and vegetation from yard maintenance; litter and 
organic matter; fertilizers, herbicides, and pesticides from household gardening; 
nutrients from wastewater discharge, and animal waste; and bacteria and pathogens 
from wastewater discharge and animal waste. The discharge of these pollutants to 
coastal waters can cause cumulative impacts such as: eutrophication and anoxic 
conditions resulting in fish kills and diseases and the alteration of aquatic habitat 
including adverse changes to species composition and size; excess nutrients causing 
algae blooms and sedimentation increasing turbidity, which both reduce the penetration 
of sunlight needed by aquatic vegetation which provides food and cover for aquatic 
species; disruptions to the reproductive cycle of aquatic species; acute and sublethal 
toxicity in marine organisms leading to adverse changes in reproduction and feeding 
behavior; and human diseases such as hepatitis and dysentery.  These impacts reduce 
the biological productivity and the quality of coastal waters, streams, wetlands, 
estuaries, and lakes and reduce optimum populations of marine organisms and have 
adverse impacts on human health. 

The LCP water quality policies cited above are designed to protect water quality and 
prevent pollution of surface, ground, and ocean waters.  The Malibu LCP requires the 
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preparation of a Storm Water Management Plan (SWMP) for all projects that require a 
coastal development permit. A SWMP illustrates how the project will use appropriate 
site design and source control best management practices (BMPs) to minimize or 
prevent adverse effects of the project on water quality. Therefore, pursuant to the 
requirements of the Malibu LCP, and to ensure the proposed project will not adversely 
impact water quality or coastal resources, the Commission finds it necessary to require 
the preparation of a SWMP for the subject site, that utilizes site design, source control 
and treatment control BMPs, as specified in Special Condition Three (3).

Furthermore, erosion control and storm water pollution prevention measures 
implemented during construction will serve to minimize the potential for adverse impacts 
to water quality resulting from runoff during construction.  The Malibu LCP requires that 
a Local Storm Water Pollution Prevention Plan (SWPPP) be prepared for all 
development that requires a Coastal Development Permit and a grading or building 
permit, and it be applied to the construction phase of the project.  The SWPPP includes 
measures and BMPs to prevent erosion, sedimentation and pollution of surface and 
ocean waters from construction and grading activities.  In this case, the proposed 
project does involve grading and construction that requires grading and building 
permits. Therefore, pursuant to the Malibu LCP and to ensure the proposed 
development does not adversely impact water quality or coastal resources during the 
construction phase of the project, the Commission finds it necessary to require the 
applicant to submit a Local SWPPP for the subject site, consistent with the 
requirements specified in Special Condition Three (3).

As stated previously, the proposed project includes a swimming pool and spa. Malibu 
LUP policies 3.95 and 3.96 require that new development be sited and designed to 
protect water quality and not result in the degradation of surface waters, including the 
ocean, coastal streams or wetlands. There is the potential for pools and spas to have 
deleterious effects on aquatic habitat if not properly maintained and drained. In addition, 
chlorine and other chemicals are commonly added to pools and spas to maintain water 
clarity, quality, and pH levels.  Further, both leakage and periodic maintenance of the 
proposed spa, if not monitored and/or conducted in a controlled manner, may result in 
excess runoff and erosion potentially causing instability of the site and adjacent 
properties and may result in the transport of chemicals, such as chlorine, into coastal 
waters, adversely impacting sensitive wetland and marine habitats. Therefore, in order 
to minimize potential adverse impacts from the proposed pool and spa, the Commission 
finds it is necessary to require the applicant to submit a pool and spa drainage and 
maintenance plan, as detailed in Special Condition Nine (9).

Finally, the proposed development includes the construction of a new on-site 
wastewater treatment system (OSTS) to serve the residence.  The Malibu LCP includes 
a number of policies and standards relative to the design, siting, installation, operation 
and maintenance of OSTSs to ensure these systems do not adversely impact coastal 
waters.  The proposed OSTS was previously reviewed and approved in concept by the 
City of Malibu Environmental Health Department, determining that the system meets the 
requirements of the plumbing code.  The Commission has found that conformance with 
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the provisions of the plumbing code is protective of resources. In order to ensure the 
OSTS is maintained and monitored in the future to prevent system failures or 
inadequate system performance, the Malibu LCP includes policies and standards 
requiring the regular maintenance and monitoring of the OSTS.  Therefore, the 
Commission finds that it is necessary to require the applicant to submit verification that 
they have obtained a monitoring, operation and maintenance permit from the City, as 
outlined in Special Condition Four (4).

The Commission finds that based on the above findings, the proposed project, as 
conditioned, will not result in adverse impacts to ESHA or water quality and is consistent 
with the applicable policies of the Malibu LCP.

G. MINOR MODIFICATION (LIP SECTION 13.27.5) 

Section 13.27 of the Malibu LIP states that the Planning Manager may consider and 
approve minor deviations from standards or requirements of the LCP as applied to a 
coastal development permit for specific situations, such as reduced setbacks. The 
applicant requests a “minor modification” to reduce the required front yard setback from 
15 feet to 8 feet, and the required cumulative side yard setback (25% of total lot width 
provided by two side yard setbacks combined) from 12 feet, 5 inches to 10 feet. The 
applicant proposes a side yard setback of 5 feet on each side, instead of the required 
6.25 feet on each side.  The Malibu LCP specifies that a minor modification may not 
reduce setbacks by more than 20%, except for front yard setbacks, which may not be 
reduced by more than 50%. In the case of the proposed project, the applicant’s request 
for a 17% reduction in the cumulative side yard setback requirement and a 47% 
reduction in the front yard setback requirement is within the parameters of a minor 
modification. In addition, the proposed project will meet the minimum single side yard 
setback requirement of 5 feet.

Section 13.27.5(B) of the LIP states that a minor modification may only be approved if 
the project is also consistent with the policies of the LCP, does not adversely affect 
neighborhood character, and complies with all applicable requirements of state and 
local law.

The proposed project site is relatively constrained given the width and size of the parcel 
and proximity to Malibu Lagoon ESHA. The proposed reduction in yard setbacks is 
consistent with other properties in the neighborhood and will not adversely affect 
neighborhood character. As discussed in the preceding sections of this staff report, the 
proposed project, as conditioned, is consistent with all relevant policies of the LCP. In 
addition, the project is consistent with the applicable requirements of state and local 
law.

H. CALIFORNIA ENVIRONMENTAL QUALITY ACT 

Section 13096(a) of the Commission's administrative regulations requires Commission 
approval of a Coastal Development Permit application to be supported by a finding 
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showing the application, as conditioned by any conditions of approval, to be consistent 
with any applicable requirements of the California Environmental Quality Act (CEQA).  
Section 21080.5(d)(2)(A) of CEQA prohibits a proposed development from being 
approved if there are feasible alternatives or feasible mitigation measures available 
which would substantially lessen any significant adverse effect that the activity may have 
on the environment. 

The Commission incorporates its findings on Local Coastal Program consistency at this 
point as if set forth in full.  These findings address and respond to all public comments 
regarding potential significant adverse environmental effects of the project that were 
received prior to preparation of the staff report.  As discussed above, the proposed 
development, as conditioned, is consistent with the policies of the Certified Local 
Coastal Program and the recreation and access policies of the Coastal Act.  Feasible 
mitigation measures which will minimize all adverse environmental effects have been 
required as special conditions.  As conditioned, there are no feasible alternatives or 
feasible mitigation measures available, beyond those required, which would substantially 
lessen any significant adverse impact that the activity may have on the environment. 
Therefore, the Commission finds that the proposed project, as conditioned to mitigate 
the identified impacts, can be found to be consistent with the requirements of the 
Coastal Act to conform to CEQA. 
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From: Clifford Waeschle
To: Planning Commission
Subject: Objection to 23325 Malibu Colony proposed project for the meeting on August 2, 2021
Date: Friday, July 30, 2021 1:19:37 PM

Dear Sir/Ms,

Our property address is 23338 Malibu Colony Rd.

We sent an objection of behalf of Mrs. Catherine von Furstenberg-Dussmann
on the initial proposed construction. Kathleen Stecko & Raineka Brooks are
aware of our previous correspondance. We have also corresponded with the
attorney for Mr. Druckenmiller who is the owner of 23325 Malibu Colony Rd.

Suffice to say that this project will block a view of the pier and surfrider beach from
the master bedroom, 3rd floor deck and other rooms. This view has been in place 
since the homes were built in the Malibu Colony. 

The proposed construction is too high so we are lodging an objection to said project.

They should keep the existing one floor house footprint.

Not only that but the project is in a sensitive ESHA zone and also the area is subject
to major flooding in the lagoon area as witnessed this year and 2007.

Sincerely,

Clifford R Waeschle
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Aaron Gribben

From: JAY MCINERNEY   
Sent: Friday, July 30, 2021 6:44 AM 
To: Kathleen Stecko <kstecko@malibucity.org> 
Subject:  

 
                                                                   July 30, 2021 
  
  
VIA E-MAIL  
  
City Planning Commission  
City of Malibu  
c/o Kathleen Stecko 
2385 Stuart Ranch Road  
Malibu, CA 90265 
kstecko@malibucity.org 
  
                        RE:  23325 Malibu Colony Drive (“Property”); Item 5.A. August 2, 
2021                                                    Planning Commission Meeting  
                        Coastal Development Permit No. 18-035, Variance No. 19-062, 
and                                                                      Demolition Permit No. 19-003 – An application to demolish an 
existing                                              single-family residence and associated development and construct a 
new                                                        single-family residence and associated development (the “Project”) 
  
  
Dear Planning Commissioners: 
  
                        I am a resident of Malibu and member of the Malibu Colony community.  I write to express my 
opposition to the Project and urge you to deny the Project as proposed as it does not conform to the City of Malibu’s 
Local Coastal Program.   
  
           The Project is immediately adjacent to the Malibu Lagoon, a recognized wetland Environmental Sensitive 
Habitat Area (“ESHA”). As a result of its location, the Project must conform to the LCP provisions applicable to 
ESHA.  It does not.  Among other things, the Project exceeds the maximum allowable development area of 25 
percent. The Planning Commission cannot approve a project that does not follow each one of the applicable 
regulations. 
 
           The Project similarly fails to conform to the standards applicable to properties that are visible for scenic areas 
or public viewing areas.  The Project does not conform to the height restrictions of the City’s Scenic, Visual, and 
Hillside Resource Protection Ordinance. Again, the Planning Commission cannot approve a project that does not 
follow each and every of the applicable regulations. 
 
           As a concerned community member of Malibu, I ask that you deny the Project as proposed and ensure that all 
projects in Malibu strictly adhere to the City’s LCP.      
  
            Thank you.  
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                                                                   Sincerely,  
      
  
                                                                   Anne Hearst McInerney 
                                                                    Jay McInerney 
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Patricia Salazar

Subject: FW: Planning Commission Meeting August 2, 2021; Item 5.A; 23325 Malibu Colony Drive
Attachments: Message to Owner of 23325 Malibu Colony Road; 7.30.21 Transmittal Ltr to PC re Israel 

Correspondence.pdf

From: Monica R. Briseno  
Sent: Friday, July 30, 2021 1:01 PM 
To: kstecko@malibucity.org 
Cc: Kenneth A. Ehrlich <KEhrlich@elkinskalt.com> 
Subject: Planning Commission Meeting August 2, 2021; Item 5.A; 23325 Malibu Colony Drive 
 
Ms. Stecko –  
 
I hope all is well.  Attached, please find correspondence related to the above‐referenced Planning Commission item for 
distribution to the Planning Commission.  Because the attachment referenced in the letter contains a video, I am 
attaching it as a separate file to this email.  Please let me know if you have any issues opening the file. 
 
Best,  

Monica R. Briseno 
MBriseno@elkinskalt.com 
Direct Dial: (310) 746-4479 | Fax: (310) 746-4499 | Download VCard 

Elkins Kalt Weintraub Reuben Gartside LLP 
10345 W. Olympic Boulevard, Los Angeles, CA 90064 
www.elkinskalt.com 

 
 
CONFIDENTIALITY NOTICE: This e-mail message and any attachments are confidential and may be attorney-client privileged. Dissemination, 
distribution or copying of this message or attachments without proper authorization is strictly prohibited.  If you are not the intended recipient, 
please notify Elkins Kalt Weintraub Reuben Gartside LLP immediately by telephone or by e-mail, and permanently delete the original, and destroy all 
copies, of this message and all attachments.  
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Monica R. Briseno 
D: 310.746.4479 
MBriseno@elkinskalt.com 
Ref: 13793-0001 

July 30, 2021 

VIA E-MAIL AND U.S. MAIL 
 
City Planning Commission  
City of Malibu 
c/o Kathleen Stecko  
23825 Stuart Ranch Road  
Malibu, California 90265-4861 
E-Mail: kstecko@malibucity.org 

 

Re: Planning Commission Meeting August 2, 2021; Item 5.A; 23325 Malibu 
Colony Drive (the “Property”) 

 Coastal Development Permit No. 18-035, Variance No. 19-062, and 
Demolition Permit No. 19-003 – An application to demolish an existing  
single-family residence and associated development and construct a new 
single-family residence and associated development (the “Project”) 

 
Dear Planning Commissioners: 

We represent Ms. Judith Israel in her personal capacity and as Trustee of the Judith Israel 
Inter Vivos Trust.  Ms. Israel owns the real property located at 23349 Malibu Colony Drive and 
appealed a previous version of the Project to the City Council.  On behalf of Ms. Israel, we enclose 
a recent letter from Ms. Israel to the Property owners regarding the Project.   

We ask that you please accept and consider this letter as part of the record as we believe it 
provides insights into Ms. Israel’s interest in this matter.  

 Very truly yours, 
 

 
MONICA R. BRISENO 
Elkins Kalt Weintraub Reuben Gartside LLP 
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Patricia Salazar

From: Kenneth A. Ehrlich <KEhrlich@elkinskalt.com>
Sent: Monday, July 12, 2021 10:21 AM
To: De la Cruz, Victor
Cc: Monica R. Briseno; Kenneth A. Ehrlich
Subject: Message to Owner of 23325 Malibu Colony Road
Attachments: IMG_1589.MOV

Victor‐ 
 
Ms. Israel asked us to forward her letter to you client.  We respectfully ask that you share the attached and the letter 
below with your client.  Thank you. 
__________________________________________________________________________________________________
__________________________________ 
 
Dear Mr. Drunkemuller , 
 
 I am your neighbor at 109a , Judith Israel, and I have been challenging your proposed Malibu Colony development. I 
think we met 3 years ago, the day the Woolsey Fire started , when you walked over, asked to use the phone and invited 
us over for a whiskey. I wish we had that drink and established a friendly relationship where we were able to discuss 
what your devastating development plans would have on my beloved view.  
 
Although we didn’t meet, in 2018, when you bought the property, I reached out and wrote you a letter, gave it to your 
caretaker to deliver but I never received a reply.  I’m very sorry we are in this disagreeable situation, but I’m sure you 
would be just as distressed if someone was destroying your precious view corridor and a part of your soul for the past 15 
years !  
 
Unfortunately, the story poles for the “revised” design still consumes my entire ocean view. I had hoped this design 
would preserve my white water view and mitigate my entire view loss by having two wings with the middle being the 
patio area and pool . 
 
On Friday, June 25 , my lawyer and I met on‐site with your lawyers and architects then visited my home and viewed the 
development from my vantage point.  Your team seemed pleasant and respectful, and I appreciated their time and 
considerations .  
 
As you may know, I have retained counsel and my lawyers have articulated various legal arguments against your 
project.  Our position prevailed at the City Council a few months ago.  I respect and adopt these legal points, and I intend 
to continue to challenge your proposed project with credible legal principles as long as it continues to block my ocean 
views and violate applicable laws.  Nonetheless, I am writing,  as your neighbor in this small Colony community, to ask 
and plead with you to consider a remedy or compromise where you can build a house you’ll love while also protecting 
my beloved view.  If possible, I would be grateful for a meeting with you to go over design alternatives that consider all 
the building restrictions and ordinances.  Since I’m highly motivated and have quite a few innovative design ideas, I’m 
hopeful that we can find a solution that allows us to  “share”  this magnificent Malibu view !  To this end, I hope that you 
would agree to a short continuance of the scheduled August 2, 2021 Planning Commission hearing to allow the parties 
to discuss and consider project alternatives. 
 
I hope to hear from you soon and wish you and your family a happy July 4th holiday ! 
 
Sincerely yours, 
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Judith Israel 
 

Kenneth A. Ehrlich 
kehrlich@elkinskalt.com 
Direct Dial: (310) 746-4412 | Cell: (310) 962-4100 | Fax: (310) 746-4462 | Download VCard 

Elkins Kalt Weintraub Reuben Gartside LLP 
10345 W. Olympic Boulevard, Los Angeles, CA 90064 
www.elkinskalt.com 

 
 
CONFIDENTIALITY NOTICE: This e-mail message and any attachments are confidential and may be attorney-client privileged. Dissemination, 
distribution or copying of this message or attachments without proper authorization is strictly prohibited.  If you are not the intended recipient, 
please notify Elkins Kalt Weintraub Reuben Gartside LLP immediately by telephone or by e-mail, and permanently delete the original, and destroy all 
copies, of this message and all attachments.  
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Patricia Salazar

From: Vivian Cha <VCha@elkinskalt.com>
Sent: Friday, July 30, 2021 2:54 PM
To: Kathleen Stecko; Patricia Salazar
Cc: Trevor  Rusin; Raneika Brooks; Richard Mollica; Kenneth A. Ehrlich; Monica R. Briseno
Subject: Planning Commission Meeting August 2, 2021; Item 5.A; 23325 Malibu Colony Drive
Attachments: Letter to Planning Commission re PC Meeting 8.2.21 Item 5.A.pdf; Ex. A. to Planning Commission 

Letter.pdf

Dear Ms. Stecko and Ms. Salazar, 
 
Attached please find a letter and its corresponding Exhibit A from Monica Briseno, regarding the Planning Commission 
Meeting on August 2, 2021; Item 5.A; 23325 Malibu Colony Drive. 
 
Regards, 
Vivian 
 
 

Vivian Cha 
vcha@elkinskalt.com 
Direct Dial: (310) 746-4475 | Main: (310) 746-4400 | Fax: (310) 746-4499  

Elkins Kalt Weintraub Reuben Gartside LLP 
10345 W. Olympic Boulevard, Los Angeles, CA 90064  
www.elkinskalt.com 

 

677 of 709



4250052v2

Monica R. Briseno
D: 310.746.4479
MBriseno@elkinskalt.com
Ref: 13793-0001

July 30, 2021

VIA E-MAIL AND U.S. MAIL

City Planning Commission
City of Malibu
c/o Kathleen Stecko
23825 Stuart Ranch Road
Malibu, California 90265-4861
E-Mail: kstecko@malibucity.org

Re: Planning Commission Meeting August 2, 2021; Item 5.A; 23325 Malibu
Colony Drive (the “Property”)
Coastal Development Permit No. 18-035, Variance No. 19-062, and
Demolition Permit No. 19-003 – An application to demolish an existing
single-family residence and associated development and construct a new
single-family residence and associated development (the “Project”)

Dear Planning Commissioners:

We represent Ms. Judith Israel in her personal capacity and as Trustee of the Judith Israel
Inter Vivos Trust. Ms. Israel owns the real property located at 23349 Malibu Colony Drive and
appealed a previous version of the Project to the City Council. Ms. Israel’s appeal raised
inconsistencies with and, in some instances, direct contradictions of the Project against various
Local Coastal Program policies and provisions. The City Council agreed with several of Ms.
Israel’s arguments, requested modifications to the Project, and for the Project to be reevaluated by
the Planning Commission.

Although the Project made some slight modifications, the Project continues to fail to
conform to the City of Malibu’s (“City”) Local Coastal Program (“LCP”). For whatever reason,
City staff goes through great lengths to ensure that the City’s LCP conforms to the Project, bending
and twisting laws and regulations at will-- rather than have the Project conform to the LCP and
Municipal Code. The Planning Commission must deny the Project.

I. Background

The Applicant first submitted the Project to the City in 2018. We understand from staff
comments that the initial iteration was for a substantially larger project that did not comply with
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the development area restrictions set in the LCP for properties within Environmentally Sensitive
Habitat Area (“ESHA”) buffers. Applicant had to subsequently revise the Project to comply with
the LCP’s ESHA development standards, as the Project is located entirely within the 100-foot
buffer from Malibu Lagoon, an identified wetland ESHA. However, the Applicant did not revise
the Project to comply with all applicable aspects of the LPC – perhaps hoping other inconsistencies
were overlooked, which, unfortunately, was the case when the Project came before the City
Planning Commission on June 1, 2020.

On June 1, 2020, the Planning Commission approved a prior version of the Project by a 3-
2 vote. As approved, the Project did not conform to the policies and standards of the City’s LCP.
On June 11, 2020, Ms. Israel appealed the Project to the City Council. On November 9, 2020, the
City Council considered the appeal, and among other things, concurred with Ms. Israel that the
Project did not meet all policies and standards of the City’s LCP, in part due to its failure to
adequately calculate the allowed development area.

The Project continues to violate the LCP and other applicable laws and regulations, as
detailed below.

II. The Project Violates Malibu’s LCP

A. The Project Exceeds the 25% Allowable Development Area in ESHA Buffers

The Project continues to improperly omit development categories from the maximum
allowable development area calculations.

City LUP Policies 3.10 and 3.12, and LIP Section 4.7.1 allow a twenty-five percent (25%)
development area on parcels where all feasible building sites are in an ESHA or ESHA buffers to
avoid a taking of private property. LIP Section 4.7.1 provides that “the allowable development
area (as defined in Chapter 2 of the Malibu LIP) on parcels where all feasible building sites are
ESHA or ESHA buffer shall be 10,000 square feet or 25 percent of the parcel size, whichever
is less.” Chapter 2 of the Malibu LIP defines development area as “the approved portion of a
project site that is developed, including the building pad and all graded slopes, all structures,
and parking areas.” It excludes the areas of one access driveway or roadway not to exceed twenty
feet wide, and one hammerhead safety turnaround. Chapter 2 of the Malibu LIP
defines structure as “anything construed or erected which requires a fixed location on the
ground, or is attached to a building or other structure having a fixed location on the ground.”

Considering Ms. Israel’s appeal, the City Council correctly concluded that the Project
improperly omitted walls from the maximum allowable development area calculations. One of the
specific instructions from the City Council was that the Applicant include all structures in its
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allowable development area calculation. Despite the clear instruction, the Project continues to fail
to count all walls, and, for whatever reason, City staff aids in an apparent attempt to manipulate
the LCP to fit the Project.

A review of the prior calculations shows the thinly-veiled attempt to continue to exclude
structures from the maximum allowable development area. As stated in the staff report, the
maximum allowable development area is 3,126 sq. ft.1 The previously proposed development area
was 3,076 sq. ft, improperly excluding 260 sq. ft. of perimeter walls and 32 sq. ft. of site walls.2

To address the City Council’s directive, the Applicant removed 39 sq. ft. from the building
footprint and added the “new” perimeter walls, which it claims amount to 88.7 sq. ft. This is
problematic for various reasons.

First, the LCP does not differentiate between “new” or “existing” development for
purposes of allowable development area calculations. The calculation is meant to protect ESHA
by accounting for all development on a project site, with only a few limited exclusions. The LCP
does not exclude new development. The Project must include all walls in its allowable
development area calculations – new and existing. It does not.

Second, it defies logic that the perimeter walls and site walls, which were 260 sq. ft. and
32 sq. ft., respectively, were somehow reduced to only amount to 88.7 sq. ft, when the only change
in the plans is a reduction of 39 sq. ft. in the proposed building footprint. Adding just the walls
to the previously proposed development would result in a total development area of 3,368 sq. ft –
242 sq. ft. over the allowed area. Reducing the total development area by the adjusted 39 sq. ft.
results in a total development area of 3,329 sq. ft., which is still 203 sq. ft. over the allowed 25%
development area.

This is another example of the Applicant’s attempts to game the LCP. It must stop. The
Applicant must count all structures, which includes all walls, new and existing. This Planning
Commission must intervene, hold Applicant accountable to the LCP requirements, and set the
appropriate precedent for City staff to follow.

B. The Project Fails to Comply with the LCP Application Requirements for
Properties Located within an ESHA Buffer

As is made clear in the staff report, the Project is adjacent to the Malibu Lagoon, a wetland
ESHA. Based on its’ location, the Property is subject to the ESHA Overlay requirements, which

1 Twenty-five percent of the lot size is 3,125.75 sq. ft. There is nothing in the LIP that provides
for rounding up. Regardless, the Project, as proposed, is far above the threshold.
2 We attach a copy of the previously proposed development calculations as Exhibit A.
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include the above-discussed 25% allowable development area limit. LIP Chapter 4. The ESHA
Overlay requirements also require that “[a]pplications for new development on sites containing
or adjacent to a stream or wetland shall include evidence of preliminary approval from the
California Department of Fish and Game.” LIP § 4.4.1. The Project is adjacent to a wetland.
However, nowhere in the staff materials is there a mention or evidence of preliminary approval
from the California Department of Fish and Game (“CDFG”).

As with the above, the Applicant cannot pick and choose which sections it will consider
and how it will comply with the LCP. It must comply with all applicable policies and provisions.
Absent preliminary approval from CDFG, the Project does not conform to the LCP.

C. The Project Violates the 18-ft Height Restriction on Structures Subject to the
Scenic, Visual, and Hillside Resource Protection Ordinance

The City did not make the required findings, and the applicant did not seek site plan review
for a structure over the 18-ft height restriction set by the Scenic, Visual, and Hillside Resource
Protection Ordinance, which applies to the Property.

As with its initial incorrect interpretation that the Malibu Colony Overlay District trumped
the LCP’s ESHA Overlay requirements, the applicant and staff incorrectly found that the Malibu
Colony Overlay District trumps the Scenic, Visual, and Hillside Resource Protection Ordinance.
Nothing in the LCP supports such an interpretation. The opposite is true.

According to Chapter 3 of the LCP (the “Overlay Zone Regulations”), “[a]ll uses within
the boundaries of an overlay zone shall comply with the provisions of the overlay zone in addition
to applicable standards in the underlying zone (unless otherwise specified), other provisions of this
ordinance, and other provisions of law.” LIP § 3.4. This is why the Property, despite being within
the Malibu Colony Overlay District needs to comply with the ESHA Overlay requirements and
must also comply with the Scenic, Visual, and Hillside Resource Protection Ordinance. To find
otherwise would be a misreading of the LCP, exemplifying selective application of LCP
provisions.

We note that this position does not result in every property in the Malibu Colony being
subject to the Scenic, Visual, and Hillside Resource Protection Ordinance, just as not all are subject
to the ESHA Overlay requirements. Instead, the overlay provides the modified baseline
requirements for properties within the overlay. The City must then evaluate whether properties
are subject to “other provisions of law” and standards not explicitly replaced by the Malibu Colony
Overlay District. Importantly, if the Overlay Zone Regulations intended to replace all other LIP
provisions, the language in LIP § 3.4 regarding other provisions would be unnecessary.
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Here, the Property lies within the Malibu Colony District and is “along, within, provides
views to [and] is visible from [] scenic area . . . [and] public viewing area,” namely the Malibu
Lagoon. LIP § 6.2. At the end of Malibu Colony Drive, the Property is surrounded on two sides
by public viewing areas. Therefore, the Property is subject to both the Overlay Zone Regulations
and the Scenic, Visual, and Hillside Resource Protection Ordinance.

Under the Scenic, Visual, and Hillside Resource Protection Ordinance, “[a]ll Coastal
Development Permit applications concerning any parcel of land that is located along, within,
provides views to or is visible from any scenic area, scenic road, or public viewing area shall be
governed by the policies, standards and provisions of this chapter in addition to any other
policies or standards contained elsewhere in the certified LCP which may apply.” LIP Section 6.2.
Among other things, the chapter’s standards limit the height of non-beachfront structures to 18
feet above existing or finished grade, whichever is lower. LIP Section 6.5.B.1.3

Nothing prohibits the City from imposing, or the Project from complying with, both the
Overlay Zone Regulations and the Scenic, Visual, and Hillside Resource Protection Ordinance.
While some may not like the document, the LCP exists for a reason— to govern development in a
coastal setting. Staff and the applicant cannot pick and choose which development standards they
wish to apply.

D. The Project Fails to Account For Proper Sea Level Rise Scenarios

Although the City Council directed the applicant to provide a 100-year sea-level rise
analysis, the revised analysis continues to split the analysis between 100 and 75-years of life for
the structure, which results in a more favorable hazards prediction from the east – the more
vulnerable side of the Property.

According to the California Coastal Commission’s (“CCC”) adopted Sea Level Rise
Policy Guidance, the applicant must have analyzed, and the City must have considered, the
medium-high risk aversion, high emission sea level rise scenario of 8.5 feet by 2120 to inform
design and siting of the Project over the full projected 100-year economic life of the
development. The applicant did not provide the required analysis. Instead, the Project
provides a two-pronged analysis with a 100-year, low-risk analysis of hazards from the south, and
a 75-year, medium-high risk analysis from the east. Although the Applicant goes through great
lengths to explain the “rationale” behind the two treatments of the structure, the bottom line is that

3 LIP Section 6.5.B.1 allows for a maximum height of 24 feet (flat roofs) or 28 feet (pitched roofs)
on beachfront lots or where found appropriate through Site Plan Review, according to Section
13.27 of the Malibu LIP. The Project applicant did not apply for site plan review, and the City did
not make the required findings.
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such actions are simple gamesmanship. The City Council requested that the applicant provide and
staff consider the 100-year analysis. The analysis is incomplete.

Relatedly, the gaming of the analysis highlights the concerns with the Project. Under the
less stringent 75-year analysis, the Project continues to include “flood gates” at the driveway (same
location as the septic tanks) to handle future water inundation. Installing “flood gates” does not
adequately address alternative siting and design of the development. In fact, the flood gates
highlight that the solid perimeter walls will essentially function as a seawall/shoreline protective
device, intended to protect the structure from water intrusion, which the City’s LCP strictly
prohibits.4 LIP Section 10.4(H). This analysis is clearly not sufficient to support a finding that
the Project is sited at the most landward feasible location and further highlights the inadequacy of
the sea level rise analysis. The Planning Commission must require that the applicant provide the
requested and required 100-year analysis across the Project.

E. The Project Increases Illumination within ESHA and ESHA Buffer

The Project will increase lighting and introduce lighting at a higher elevation, including
lighting around the Property’s proposed swimming pool. The staff report, for whatever reason,
fails to discuss the prohibition of lighting impacts on EHSA-buffer, despite acknowledging
throughout that the Property is entirely within ESHA-buffer.

City LIP Section 4.6.2 expressly prohibits night lighting for sports courts, sports fields,
or other private recreational facilities in ESHA, ESHA buffer, or where night lighting would
increase illumination in ESHA. LIP Section 4.6.2.E also expressly prohibits lighting around
the perimeter of a site. Despite such clear prohibitions, the Project proposes outdoor lighting,
including at the new second-floor level, which includes a private recreational facility (swimming
pool) and lighting along the perimeter of the Property. The proposed lighting lies immediately
adjacent to (i.e., within the ESHA-buffer) and, in some instances, directly in an ESHA.

In improperly dismissing a one-story Project alternative, City staff focused exclusively on
the development area and the Project’s compliance with the Malibu Colony Overlay District
development standards without mentioning that the Project failed to comply with ESHA
development standards, which are not superseded by the Malibu Colony Overlay District and

4 LIP Section 10.4(H) clearly states that “[a]ll new beachfront and bluff-top development shall be
sized, sited and designed to minimize risk from wave run-up, flooding and beach and bluff erosion
hazards without requiring a shoreline protection structure at any time during the life of the
development.” The LCP, in turn, defines the “life of the project” as 100 years. LIP Section 2.
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which take priority over other development standards. LIP § 4.6.4. Such disregard for the clear
LCP language remains unacceptable.

The Project fails to conform to LIP Section 4.6.2 and will install lighting in ESHA and
ESHA buffer, resulting in adverse biological and scenic impacts. The second-story addition also
adds mass in an area currently open to those visiting and walking the public trail that wraps around
the Project – potentially blocking existing public views for those walking the trail and not able to
or choosing not to continue down the path. Again, a reconfigured or smaller footprint will provide
necessary environmental advantages and could potentially conform to applicable laws. However,
staff does not properly address this option.

III. Conclusion

As detailed above, the Project, as proposed, violates numerous LCP policies and
provisions. The proposed findings are clearly unsupported by evidence, and you must deny the
Project as proposed.

Very truly yours,

MONICA R. BRISENO
Elkins Kalt Weintraub Reuben Gartside LLP

MRB

cc: Richard Mollica (via e-mail rmollica@malibucity.org)
Trevor Rusin (via e-mail trevor.rusin@bbklaw.com)
Raneika Brooks (via e-mail rbrooks@malibucity.org)
Kenneth A. Ehrlich (via e-mail kehrlich@elkinskalt.com)
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2020 Project Plans, Sheet A0.1a
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NOTICE OF PUBLIC HEARING 
CITY OF MALIBU 
CITY COUNCIL 

The Malibu City Council will hold a public hearing on MONDAY, January 23, 2023, at 6:30 
p.m. on the project identified below. This meeting will be held via teleconference only in order
to reduce the risk of spreading COVID-19 and pursuant to AB 361 and the County of Los
Angeles Public Health Officer’s Safer at Home Order. All votes taken during this
teleconference meeting will be by roll call vote, and the vote will be publicly reported.

How to View the Meeting: No physical location from which members of the public may 
observe the meeting and offer public comment will be provided. Please view the meeting, 
which will be live streamed at https://malibucity.org/video and 
https://malibucity.org/VirtualMeeting. 

How to Participate Before the Meeting: Members of the public are encouraged to submit 
email correspondence to citycouncil@malibucity.org before the meeting begins.  

How to Participate During the Meeting: Members of the public wishing to speak or defer 
time to another speaker during the meeting must participate through the Zoom application and 
must be present in the Zoom conference to be recognized. The City requests that you sign up 
to speak before the item you would like to speak on has been called by the Mayor. For those 
wishing to defer time, you are not required to sign up to speak. At the start of public comment 
for the item, the Mayor shall ask members of the public wishing to defer time to raise their 
hands in the Zoom meeting using the reactions button. Each person will be called to verify their 
presence in the Zoom meeting and their intent to donate time. 

Please visit https://malibucity.org/VirtualMeeting and follow the directions for signing up to 
speak and downloading the Zoom application. 

APPEAL NO. 21-011 – An appeal of Planning Commission Resolution No. 21-53 determining 
the project is categorically exempt from the California Environmental Quality Act, and 
approving Coastal Development Permit No. 18-035 for the demolition of a one-story, single-
family residence and associated development, totaling 2,963 square feet, and construction of a 
new 5,146 square foot, two-story single-family residence, swimming pool, decks, permeable 
driveway and other associated development, and replacement of the onsite wastewater 
treatment system; including Variance No. 19-062 for the reduction of the required 100-foot 
buffer from an Environmentally Sensitive Habitat Area (Malibu Lagoon) and Demolition Permit 
No. 18-010 for the demolition of the existing residence and associated development  

Location: 23325 Malibu Colony Drive 
APN: 4452-010-017 
Zoning: Single-family Medium (SFM) 
Applicant: Marny Randall 
Appellant: Judith Israel 
Owner: AXEL 23324, LLC 
Appealable to: California Coastal Commission 
Environmental Review: Categorical Exemption CEQA Guidelines Sections 15301(I), 

15303(a), and 15303(e) 
Application Filed: August 29, 2018 
Appeal Filed: August 17, 2021 
Case Planner: Raneika Brooks, Senior Planner 

(310) 456-2489, ext. 276
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rbrooks@malibucity.org 

Pursuant to the authority and criteria contained in the California Environmental Quality Act 
(CEQA), the Planning Commission previously analyzed the proposed project and found that it 
is listed among the classes of projects that have been determined not to have a significant 
adverse effect on the environment. Therefore, the project is categorically exempt from the 
provisions of CEQA pursuant to CEQA Guidelines Sections 15301(I) – Existing Facilities and 
15303(a) and (e) – New Construction or Conversion of Small Structures. The Planning 
Commission further determined that none of the six exceptions to the use of a categorical 
exemption apply to this project (CEQA Guidelines Section 15300.2).  

A written staff report will be available at or before the hearing for the projects. All persons 
wishing to address the Council regarding these matters will be afforded an opportunity in 
accordance with the Council’s procedures. 

Copies of all related documents can be reviewed by any interested person at City Hall during 
regular business hours. Oral and written comments may be presented to the City Council on, 
or before, the date of the meeting. 

COASTAL COMMISSION APPEAL – An aggrieved person may appeal the City Council’s 
approval to the Coastal Commission within 10 working days of the issuance of the City’s Notice 
of Final Action. Appeal forms may be found online at www.coastal.ca.gov or in person at the 
Coastal Commission South Central Coast District office located at 89 South California Street in 
Ventura, or by calling 805-585-1800. Such an appeal must be filed with the Coastal 
Commission, not the City. 

IF YOU CHALLENGE THE CITY’S ACTION IN COURT, YOU MAY BE LIMITED TO RAISING 
ONLY THOSE ISSUES YOU OR SOMEONE ELSE RAISED AT THE PUBLIC HEARING 
DESCRIBED IN THIS NOTICE, OR IN WRITTEN CORRESPONDENCE DELIVERED TO 
THE CITY, AT OR PRIOR TO THE PUBLIC HEARING. 

Richard Mollica, Planning Director 

Publish Date: December 29, 2022 
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